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The Green Bag—Publishers’ Brief 
TALKS ON THE GREEN BAG’S POLICY 


1. “THE LEGAL WORLD.” 


HE department of the Green Bag known as The Legal World, though probably unlike 

any similar department of any other legal periodical, needs no explanation of its purpose. 

It exists simply to keep lawyers informed of the most important current events in the field 

of the law. At the end of the month such events can be seen in clearer perspective, and more 
accurately appraised with regard to their actual historical significance. 

Where is the lawyer to look for the news of his profession? There is no daily medium which 
covers the legal news of the country, and the establishment of such a daily newspaper would 
probably present insurmountable difficulties. There is, furthermore, no weekly law newspaper 
which seeks to cover the entire field. We have some good law weeklies, but they in no sense 
attempt to do for the lawyer what the news departments of The Outlook, The Independent and 
The Literary Digest do for the general public. The establishment of such a legal weekly, 
giving the news of the entire country in the legal world, would doubtless be greatly appre- 
ciated by thousands of busy lawyers, if they could be sure that it was conducted in so able 
a manner as to digest the significance of all the week’s events, and to maintain a useful and 
up-to-date character. But here, too, the difficulties in establishing such a paper might prove 
insurmountable, because of the difficulty of swiftly gathering in the news from so wide a terri- 
tory while it is still fresh. 

Had Sir Isaac Newton been a journalist, he might have paraphrased the law of gravitation, 
by saying that the momentum of a news item varies inversely with the length of time between 
the actual occurrence and the published report. Newspaper men do not consider stale news 
to be news at all. No good editor thinks of offering his readers warmed-over news. There is 
not properly any such thing as a monthly news summary, for happenings a month old cease to be 
news. A monthly review of significant events, however, though not a news feature, is dis- 
tinctly useful as a means of gauging the value of the work which organizations and individuals 
are doing in countless fields of activity, and it helps one to impress upon the memory facts 
which have been overlooked and need to be remembered, and to keep a steady watch of his- 
tory in the making. This is the raison d’étre of the monthly. review of current events. It 
cannot appeal to quite so wide a circle of readers as the contemporaneous record, for it is not 
so rich in dramatic interest; but on the other hand there is no comparison in point of utility 
both for practical and for cultural purposes, and in the law, the monthly record, in the absence 
of daily and weekly mediums, furnishes the only possible way by which a lawyer can keep in 
touch with legal developments everywhere. 

Most important in the department which the Green Bag has styled ‘‘The Legal World” is 
deemed the feature of important litigation, which is given precedence. Its object is to enable 
one to tell at a glance what litigation of national importance affecting, it may be, fundamental 
constitutional guarantees, or likely to exert a powerful influence on subsequent events, has 
been before the highest courts of the country. 

Another feature epitomizes the work of bar associations, the effort being to save the reader's 
time by weeding out all matter of minor significance,—a feature of great value to all lawyers in- 
terested in topics of legal reform which are enlisting careful consideration throughout the country. 

Then there is a feature presenting the necrology of the month, with careful elimination of 
unnecessary details, marked by the mention only of judges and lawyers occupying the most 
prominent position. 

The ‘‘personal’’ paragraph sub-department is designed not as a means of advertisement for 
any who might profit by this sort of publicity, but solely as a readable collection of interesting 
facts about leaders of the profession. 

The ambition of the management has been to make this department, ‘‘The Legal World,” 
more succinct and more complete than any similar department of any other legal periodical. 
Since the Green Bag was acquired by the present publishers at the close of last year, an earnest 
and persistent effort has been made to develop this department on its own distinct lines without 
regard to any pre-existing model. The success with which the ambition has been realized is 
not for us to say, but we invite comparison with our contemporaries and are in no fear of an 
unfavorable verdict. 
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SOMETHING NEW 


For Lawyers, Librarians, Sociologists 
and Teachers and Students of 
Law and Political Science 














The Index to Legal Periodicals and Law 
Library Journal 


There are now published in the United States, Great Britain and the 
British Colonies, scores of weekly, monthly and quarterly periodicals within 
the covers of which is the latest and best thought upon the’legal, economic 
and sociological questions of the day. The contributors of the articles in 
these periodicals are often the most eminent men in their professions; 
specialists upon the subjects upon which they have written. 

The busy lawyer, teacher, or student may be looking for the best thing 
upon some particular subject and never discover the article that has been 
specially prepared for needs such as his, because he has neither the time 
nor opportunity to look through all of the fifty or sixty yearly volumes of 
periodicals which may contain the article of the specialist. The Index to 
Legal Periodicals is now published for the express purpose of doing this 
service for him. 

The “Index” is published quarterly by the American Association of 
Law Libraries and indexes all the articles appearing in any of the legal 
periodicals printed in the English language during the preceding three 
months. These indices are cumulated yearly, and again at the end of each 
five year period. 

If interested, write for information and a sample copy. 








The American Association of Law Libraries 
H. L. BUTLER, Business Manager 


80 WALL STREET - - - - NEW YORK 
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Death Sentences in Germany 


By H. Becker, Dr. juris 


OT so long ago that the details of 

the case should not readily be re- 

called to mind, Prof. Carl Hau, formerly 
of Washington, D.C., then under sen- 
tence of death for the murder of his 
mother-in-law, Mrs. Molitor, was await- 
ing in the court jail of Karlsruhe, the 
capital of Baden, Germany, the final 
disposition of his case, after all efforts 
to have his judgment reversed by the 
highest tribunal, the Retchsgericht at 
Leipzig, had proved futile. Just at this 
juncture, so critical for the convicted 
man, the old Grand Duke of Baden died. 
His well-known reputation as a con- 
firmed opponent of death punishment 
had made it a virtual certainty that the 
bloody act would not have to be ex- 
piated on the executioner’s block, while 
the opinions held in this regard by his 
son and successor were entirely unknown, 
and did not permit any assured inferences 
on a decision which meant life or death 
for the lonesome prisoner, separated by 
the expanse of oceans and continents 
from all that was dear to him. Under 
such circumstances there was caused, 
according to repeated utterances of the 
Washington press, considerable concern 
among those interested in Hau’s fate, 
and it was certainly with a sigh of pro- 
found relief that the press dispatch from 


Karlsruhe was welcomed of the death 
sentence being commuted to life im- 
prisonment, which, by the way, Hau 
is serving now in the penitentiary at 
Bruchsal. 

However, in point of fact, his life has 
never, for a moment, been in actual 
danger of coming to such an untimely 
and ignominious termination, it being 
accepted in Germany as a governing 
principle, prevailing in all the single 
states forming the Empire, that no sen- 
tence of death is ever put into execu- 
tion if the records do not include an 
unequivocal, unreserved confession by 
the convicted. As may readily be sur- 
mised, such surprising consensus of opin- 
ion in so many exalted personages, lead- 
ing to the acceptance of the same practice, 
must have been occasioned by events of 
more than passing significance. It hap- 
pened at Berlin in the year 1856, that a 
certain Thomas, by profession a forester 
in private employ, but for years out of 
work, was accused of highway robbery 
and brutal murder. Though professing 
with great violence his complete inno- 
cence, he was convicted on seemingly 
overwhelming circumstantial evidence, 
with a very dark past asserting itself 
strongly in his disfavor. Sentence of 
death was pronounced, and was, after 
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an appeal against the judgment had 
been unavailing, in due time performed. 
Two or three years later, the real mur- 
derer was discovered; his death-bed con- 
fession and his revealing of facts which 
could not possibly be known to a third 
party, in connection with a careful 
investigation started by the Prussian 
government, removed all and every 
doubt that Thomas had anything what- 
ever to do with the crime. 

The stir made by the affair was a 
tremendous one; the whole country was 
ringing with it for years. Even up*to 
the present time, young lawyers plead- 
ing in capital cases before a jury, when 
they have exhausted all arguments they 
can think of in favor of their clients, 
occasionally conjure up the shadow of 
the “ruthlessly murdered forester,’’— 
not, however, without being seriously 
rebuked by the court. 

Of course mankind may not unjustly 
glean a good deal of comfort from the 
reflection that the victim of this mis- 
carriage of justice was a thoroughly bad 
and dangerous character, a man with a 
police record showing several terms 
served in the penitentiary for the worst 
crimes of the calendar, who, in all 
human probability, in his long criminal 
career, had already committed, and per- 
haps more than once, a deed making him 
liable to death penalty, and who, after 
a life spent in something like a nodding 
acquaintance with death, could almost 
be depended upon to die, sooner or 
later, in expiation of one of his desper- 
ate crimes. But in spite of these ex- 
tenuating circumstances, the impression 
left by the incident was so deep and 
uneffaceable that the kings of Prussia, 
as such, and since 1871 in their capacity 
as emperors of Germany, laid it down as 
a firmly established though unwritten 
rule for future guidance, to make the 
non-interference with the course of jus- 
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tice, and accordingly the execution of 
death sentences, contingent upon a con- 
fession. And the sovereign powers in 
the federal states followed invariably 
this example where in cases not belong. 
ing to the jurisdiction of the empire the 
right of pardon rested with them. 
During the whole period of more than 
fifty years, there is only one single ex- 
ception to this rule recorded, and that 
occurred when, in 1881, the old Emperor 
William, as King of Prussia, refused to 
avail himself of his constitutional right 
in favor of a driver of the name of 
Conrad who, though on exclusively cir- 
cumstantial evidence, had been con- 
victed and sentenced to death for having 
murdered his wife and his five little 
children, in order to thus remove the 
only obstacle standing in his way of 
marrying a young servant girl, thirty- 
five years his junior, with whom he 
entertained illicit relations. Few crimi- 
nal cases in German courts have attracted 
such widespread attention, or caused 
such intense feeling of disgust and ab- 
horrence when the revolting details be- 
came known. Moreover, there was a 
feature in the circumstantial evidence 
which appealed in quite an unusual 
degree to the interest not only of the 
legal fraternity, furnishing, as it did, a 
striking illustration of the fact that 
when the element of coincidence enters 
into an affair, those are not always right 
who pronounce that they have learned 
to distrust coincidence on principle. 
Conrad, who was of an intellect far 
above the average, and in morals hypo- 
critical, astute, and thoroughly bad, had 
prepared most carefully for the crime 
contemplated by building up beforehand, 
to be used in a contingency, what he 
conceived to be an unshakable alibi, 
and by arranging everything so as to 
make it appear that his wife, in despaif 
over being deserted by her husband, and 
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Death Sentences in Germany 


finding herself in bitter want for the 
commonest necessities of life, had killed 
her five children and then committed 
suicide. He conducted himself in the 
judicial investigation with perfect ease 
and self-possession, and being denied a 
lawyer's advice, by the German law, 
in this phase of the proceedings, de- 
fended himself with remarkable clever- 
ness and unusual presence of mind. But 
he was no match for the famous Rath 
Hollmann, the specialist for compli- 
cated murder cases at the criminal court 
in Berlin. After the offered alibi had 
been all but completely broken up, and 
the “bitter want’’ theory had fallen 
utterly discredited to the ground, there 
remained only one perplexing feature, 
the most unexplainable fact that the 
door which formed the only available 
means of exit from Mrs. Conrad’s room, 
the place of the murder, had been found 
locked by a bolt, only to be operated 
from the inside by being pushed into a 
corresponding socket in the door frame 
by means of a small upright handle at the 
opposite end of the bolt. The bodies of 
the five children were found in a large 
wardrobe, dangling from pegs, while 
that of the mother was suspended from 
a strong hook in the upper horizontal 
beam of the door frame. For some 
days the judge had been racking his 
brain to find a satisfactory answer to 
the question how the murderer could 
have made his get-away, leaving behind 
him the door bolted as it was found 
later, when he decided to make a 
thorough search of the room inhabited 
by Conrad who, as mentioned before, 
lived apart from his wife. Hoping to 
find some correspondence that had 
passed between the man and his sweet- 
heart and might furnish damaging evi- 
dence of one sort or the other, the judge 
was attracted by a pretty large collec- 
tion of so-called sensational literature, 
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and started at once to examine every 
one of the volumes, well acquainted 
with the habit in that class of people to 
preserve letters and other papers between 
the pages of their books. Coming in 
turn to a rather bulky novel, he could 
not fail to notice that the book opened, 
almost automatically, always between 
the same pages, the pages themselves 
showing every sign of being read and 
re-read, and being brooded over time 
and again. Grown curious, the judge 
fell to reading the text himself,and was 
soon fully absorbed in his task, which 
gave him the surprise of his life. The 
book was ‘‘Nena Sahib,” by John Rat- 
cliffe, and on the pages in question was 
described the murder of an Indian noble 
in his London mansion by a professional 
burglar in the pay of a third party. 
When the crime is discovered the door 
of the room is locked by a device ex- 
actly as that in Conrad’s case. The 
police officer in charge solves the 
mystery by finding a little hole bored 
above the bolt near the edge of the 
door, so that with the help of any 
suitable material, such as a piece of wire 
doubled up to form a loop, the handle 
of the bolt could be caught, the bolt 
pushed home, and the wire then re- 
moved; the hole itself was found filled 
up with putty of the same indistinct 
color as the surface of the door—all this 
easily to be accomplished from the out- 
side after leaving the room and closing 
the door. 

Rath Hollmann had nothing more to 
learn in Conrad’s room, but hurried to 
the place of the murder, where he at 
once ordered the door removed. There 
was no longer any doubt possible. He 
found the telltale hole, a la Ratcliffe, 
filled up, for the matter of a variation, 
with sealing wax, and to make assur- 
ance doubly sure there were sticking in 
the wax two short pieces of strong 
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horsehair indicating the material used 
to work the handle. 

These facts, which could not possibly 
be considered mere coincidences, com- 
pleted the chain of circumstantial evi- 
dence so as to show no missing link. 
The jury felt itself justified in giving a 
verdict of guilty; and Emperor William, 
shocked to the utmost by the cowardly 
crime, must have regarded the proof 
as so absolutely convincing that, by 
way of exception, a confession could be 
dispensed with. 

In concluding it may be pertinent to 
point out the fact that the German law 
does not require at all a confirmation 
of the death sentence. After all pos- 
sible legal proceedings have been ex- 
hausted, the sentence is liable to execu- 
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tion under the formalities prescribed by 
the law. But since a human life is at 
stake, it devolves upon the Secretary of 
Justice as a duty to ascertain whether 
or not the Sovereign should be disposed 
to make use of his constitutional right 
of pardon, and for this end the records, 
together with a concise report, are turned 
over to the Privy Cabinet. Ifthe Crown 
decides not to interfere with the course 
of justice, this fact is stated in a 
separate “‘cabinet order,” signed by 
the sovereign by his own hand. 
Technically this act can hardly be 
considered a confirmation of the sen- 
tence, while the signing of the death 
sentence by way of confirmation on 
the part of the sovereign is simply a 
fable. 





Legal Idealism 


By CuHaRLes F. CHAMBERLAYNE 


HE legal profession recognizes, with 
some alarm, the extent to which 

it is suffering from low idealism. 
Wherever lawyers privileged by position 
to speak for their profession have occa- 
sion to let their views be known a pro- 
found consciousness is shown that the 
standard of professional conduct is ab- 
normally low. From time to time our 
bar associations have met and deliber- 
ated deeply on the situation; and they 
have given us, as a panacea for the evil 
—codes of professional ethics. To the 
fervent cry for the bread of moral life a 
stone of formalism and negation, admir- 
able in itself, has apparently been given. 
The American lawyer has a fondness for 
codes; and to formulate that which is 
fixed they are valuable. But that which 


dominates conduct and determines its 
social value, whether in the line of a 
profession or elsewhere, is not a fixed 
rule but an unattainable purpose, held 
steadily in view. Paradoxical as it may 
seem, the world knows that in matters 
of conduct nothing is more practical 
than the ideal, nothing more visible 
than the unseen. Analogies are every- 
where. Back of the creaking of masts, 
flutter and spread of sails, the rattle of 
anchor-chains, lies the subtle, mysteri- 
ous loyalty of the compass needle to its 
mystic affinity of the north. So the 
success or shipwreck of a professional 
voyage will be found to be determined 
by moral forces over which a code of 
ethics, however salutary, can have but 
slight control. When the compass of 
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life is ‘“‘out’’ something more is needed 
than an accurate chart of the rocks. 

The practical question is not whether 
professional conduct shall be dominated 
by ideals, but rather what these ideals 
shall be. Ideals of some kind, lawyers, 
like other men, necessarily must have. 
The low standards of the profession are 
the ideals of a trade, a business, a 
money-getting, pOwer-procuring, suc- 
cess-securing occupation. To men who 
have once adopted these standards a 
code of ethics may, indeed, be of a cer- 
tain value; it is the “Thou shalt not” 
of the Hebrew lawgiver; it fixes a 
minimum below which no practitioner 
may safely fall. He may, therefore, see 
in its prohibitions the threat of disbar- 
ment. He may find himself surrounded 
by a professional opinion which may 
steady his steps. But with it all, it 
may well be doubted whether it will 
ever be in the power of such a prac- 
titioner to exhibit the highest usefulness 
to his profession and through it to 
society. 

For the successful attainment of this 
supreme end, something deeper, more 
radical, is needed and that can only, as 
arule to which there are but few excep- 
tions, be supplied to the man in his 
youth. In that plastic period nature 
furnishes the ideal which is usually to go 
through life. It is part of the soul-world 
from which the spirit has come; the 
heaven which “lies about us in our 
infancy.” It is the lure and call of the 
Beyond, part of the dreamy, uncrystal- 
lized longings of youth,’ parcel of its 
“splendid vision.” And then the plaster 
sets, the gristle becomes bone, the twig 
is bent, the blessed vision of youth fades, 
and the intellective attitude of manhood 
has taken its place. A false ideal, there- 
fore, is exceedingly hard to change. It 
would, in general, be folly to attempt 
the task. The wise course would seem 
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to be for those who seek the moral 
elevation of the profession to endeavor, 
having done what may be accomplished 
for those already in it by means of a 
code, unswervingly and unstintedly to 
give to those who are to become its 
future members early and adequate in- 
struction in the ideals of the legal pro- 
fession. 

What these are, one well may hesi- 
tate to declare in any formal and deter- 
minative way. An ideal which may 
justly be regarded as fixed is no longer 
really an ideal. Nor is the subject one 
for dogmatism. Each soul follows its 
own, not easily shared or communicated. 
It is sacred ground: the voice is one 
which comes, alone, in the silence, when 
the heart is uplifted in prayer, when 
the higher mandate is given. Expres- 
sion here is limitation; the truest ideal 
must always remain undefined, perhaps 
undefinable. 

Still, that which is to be taught must 
first be formulated,—so briefly stated 
as can be easily remembered, so simple 
as to be readily understood. Possibly 
with such an object, the negative pro- 
visions of the admirable Canons of Ethics 
of the American Bar Association as 
adopted by it at Seattle, August, 1908, 
might be affirmatively stated to an 
applicant for membership in the bar, 
in one primary and six dependent pro- 
positions :— 


1. Social service, not personal profit, is the 
aim of your profession. 

Therefore :— 

2. Exalt and loyally magnify the prestige 
and power of the court; that thus the admin- 
istration of law may be made efficient for the 
attainment of justice. 

3. Regard every practitioner as a fellow- 
soldier in the common cause of justice; and 
his honor as sacred to you as your own. 

4. Value your services justly; yourself as 
above all price. Service is the right of the 
client. Self is sold to none. 
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5. In choosing between morally permis- 
sible paths, follow the highest of which you 
are capable; as between two courses not so 
sanctioned, select neither. 

6. Cultivate character, not smartness, as 
your aid to success; instinct for truth is a sure 
guide. Self-interest cannot but mislead. 

7. Every professional act has the meaning 
you have led others to give it. 


Viewed as illustrations of these or 
similar principles of legal morality, the 
limiting disadvantage of a formal code 
disappears; while its usefulness is pre- 
served and even enhanced. The nice 
balancing of conflicting duties which 
lies entirely beyond the prohibitions of 
a moral code, but in which rests the 
crowning glory of socially valuable pro- 
fessional conduct, still remains possible. 

That the giving of adequate instruc- 
tion on legal ethics can be done prin- 
cipally, if not solely, by morally 
stimulating lectures, instruction and sug- 
gestion at the law school seems fairly 
obvious. Time was, indeed, when the 
personal interest of the venerated head 
of a law office might have been safely 
relied upon to furnish the novitiate with 
some adequate conception of the ethical 
nature of his chosen calling. At the 
present, it would be quite as rational to 
expect that his successor in position 
would suddenly appear in knee breeches 
or essay to go on circuit in a stage coach. 
Modern legal business requires a finished 
product, something that will fit at once, 
like a well-oiled cog, into the compli- 
cated machinery of the great law office. 
The law school has necessarily sup- 
planted other agencies for producing this 
completed practitioner, and it is there- 
fore, of necessity, to the law school alone 
that the profession is forced to look for 
the desired instruction in legal idealism. 
Yet there are very few law schools which 
undertake, even in the most casual way, 
to furnish it. General Thomas H. Hub- 
bard, of New York City, whose generous 
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interest in this matter, as a member 
both of the Committee on Legal Ethics 
of the American Bar Association and of 
the New York State Bar Association 
is a subject for national congratulation, 
founded, a few years ago, at the Albany 
Law School, of which he is a graduate, 
a professorship of legal ethics. The 
income of the fund, as is well known, is 
employed in procuring the delivery to the 
students of that institution of annual ad- 
dresses by various distinguished lawyers, 
and giving a limited circulation to copies 
of these addresses. Recommendations 
to state and national bar associations 
that law schools furnish instruction in 
legal ethics meet as a rule, whenever 
presented, with instant public and pro- 
fessional recognition of their importance. 
But all such action is unproductive of 
practical result; the instruction is not 
given. It needs but slight inquiry of 
the official heads of our law schools to 
learn why this is so and could not well 
be otherwise. 

The great law schools of the country 
have no lack of interest in the matter 
of giving their students needed assist- 
ance in this branch of a lawyer’s com- 
plete education. No man fit to be the 
dean of a leading law school could hesi- 
tate to feel that the soul of the legal 
profession is at least quite as important. 
objectively or subjectively, individually 
or socially, as its brains. These gentle- 
men are fully conscious that the law 
schools alone are expected to supply this 
instruction; they do not deny the justice 
of the expectation. Obviously, however, 
they feel that there are difficulties in the 
way which at present they do not see 
how to overcome. These will be found 
to be of two kinds: (1) how to find the 
right man, (2) how to pay him. 

In itself considered, the difficulty of 
selecting a proper person for giving help- 
ful suggestion on legal morality, while 
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not insuperable, is, at least from the 
standpoint of the individual school, by 
no means without foundation. Con- 
fessedly the instructor should be a prac- 
tising lawyer of high repute, deserved 
eminence and general esteem. The very 
presence of such a man, the knowledge 
that his highly successful career has 
resulted from following the moral prin- 
ciples which he announces, is in itself 
no small argument, in quarters where 
the information is valuable, against the 
false ideal that in ‘‘smartness’’ lies the 
royal road to professional success. Yet 
it by no means follows that any eminent 
lawyer is well fitted to teach. He may 
lack the art of imparting what he knows. 
He may be wanting in voice, in presence. 
More than this, while in theory every 
upright lawyer is qualified to treat of 
the moral aspect of his chosen profession, 
this is scarcely borne out in practice. 
Such a man may discuss intelligently 
the code of ethics of his bar association, 
as he might teach a penal code. But 
to go beyond the intellectual into the 
spiritual, to furnish young men with 
generous enthusiasms which shall con- 
tinue to dominate conduct and deter- 
mine careers, demands not only special 
aptitude but is gained in its highest 
efficiency only by a constant concentra- 
tion of thought and personal familiarity 
with the entire field. Effectively to 
preach a crusade, one needs must be a 
Peter the Hermit. Were an individual 
law school fortunate enough to find such 
a rare combination of qualities avail- 
able to its hand, the separate needs of 
the institution would still be limited to 
a few hours a year, and the element of 
constant association with the work would 
necessarily be absent. The matter of 
selecting a suitable instructor is how- 
ever, in reality, a mere detail. Were 
other difficulties removed this would be 
easily overcome. There are eminent 
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lawyers like, for example, if indulgence 
be accorded to the statement, Mr. Justice 
David J. Brewer of the Supreme Court 
of the United States, amply equipped 
by natural aptitude and both popular 
and professional standing for such a 
work, who might fairly be expected to 
show a willingness to consecrate them- 
selves to so high a purpose, were the 
call of the profession sufficiently clear, 
its support suitably generous. 

The impediment in the way of gen- 
eral law school instruction, which is at 
present found insuperable, is lack of 
money. In any educational institution 
one of the rarest possessions is a fund 
the disposal of which is entirely optional. 
The curriculum of our legal institutions 
is well established. Under it, suitable 
professors and instructors in absolutely 
essential courses exhaust by salaries, 
usually moderate in amount, the entire 
available income of the school. This is 
an arrangement which cannot well be 
disturbed for the benefit of instruction 
on ethics just beyond the special work 
of the law school professor. Money for 
such purpose must, therefore, be spe- 
cially contributed. If given, the schools 
would be glad to use it. 

A concrete illustration of the situation 
comes from the dean of one of the great 
law schools of the United States. “‘I 
felt,’’ he says, “‘so keenly the advantage 
to our students of some competent in- 
struction in legal ethics as to entertain 
the purpose of inviting a jurist of 
national reputation to address them on 
the subject. I decided, however, that 
the suggestion of an honorarium should 
properly accompany such an invitation; 
and that in view of the eminence and 
probable engagements of the lawyer in 
question, one hundred dollars would be 
little enough to present him. No law 
school funds being available for the pur- 
pose, I applied to the president of the 
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university and laid the matter fully 
before that gentleman. His reply was 
entirely unambiguous. ‘The university, 
sir, has no money for honoraria.’ Accord- 
ingly, the invitation was not extended.” 
Yet this was among the well-known 
institutions of learning in this country 
and one of the most wealthy. 

In a way the situation is highly 
creditable to the law schools. It means 
that every available dollar is being used 
to do its measure of usefulness, accord- 
ing to the wishes of its donor, or the 
recognized and established curriculum 
of the institution. What is true of the 
great law schools is true, in a still more 
marked degree, of the smaller ones and 
those in less wealthy sections. 

Broadly viewed, this situation of 
affairs is not even to be regretted. It 
presents an unmistakable call to public 
and professional duty which would not 
otherwise have been made. The deter- 
mination of a splendid body of pro- 
fessional men that its membership be 
purified from moral taint ought not, in 
the fitness of things, to find expression 
in the action of any law school faculty, 
grudgingly forcing from other needed 
purposes a few dollars to pay a local 
celebrity for a little instruction. Nor 
is it in the highest degree expedient that, 
as at the Albany Law School, the gen- 
erosity of one public-spirited graduate 
should provide the funds. To any body 
of students whom a speaker may chance 
under such conditions to meet, he repre- 
sents the moral backing and support 
merely of a few law professors, or the 
public spirit of a single man. Not thus 
will the great legal profession feel it is 
proper to call into practical effect its 
own purpose of self-preparation for a 
higher social service. It is easily within 
its power, at any moment, to create a 
national endowment of such extent and 
range of application as will be in some 
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sense a fitting expression of its deter- 
mination that no considerable body of 
law students in any section of the 
country, who are desirous of following 
the high ideals of their profession, shall 
be prevented from learning them simply 
by lack of financial means. While not 
perhaps venturing to assume the moral 
responsibility of limiting the immediate 
usefulness of the fund by declining con- 
tributions from any who deem its pur- 
posed end desirable, such an endow- 
ment might with propriety and moral 
effectiveness present the distinct char- 
acteristic feature of a creation by the 
legal profession, open to contribution 
from all its members, regardless of 
amount, never completed but with ever- 
increasing usefulness, for the delivery 
and circulation of addresses and the 
use of any means deemed by suitable 
trustees expedient for elevating and 
maintaining the highest level of ethical 
achievement in the practice of law at 
present attainable. The income of such 
a fund might, it would appear, be util- 
ized in supporting, in connection with 
some leading American law school, a 
professorship, the distinguished holder 
of which could devote to the work his 
entire time. In all sections of the coun- 
try or its dependencies, any excess of 
income might effectively be used in 
securing and remunerating suitable men 
for similar work. The highest public 
spirit, the most generous contributions, 
and the widest repute and professional 
standing should unite to make such a 
fund speak unmistakably for the high- 
est aspirations of the legal profession of 
the country. 

This conception, quoad myself, is a 
borrowed one. The head of the law 
faculty of a great metropolitan school, 
who has made the subject a matter of 
long and careful consideration, has kindly 
authorized repetition of his statement: 
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“That which is needed, it seems to me, 
is what I may call an ambulatory pro- 
fessorship, connected primarily with the 
law school of some suitable American 
university. Speaking for our own in- 
stitution, I feel justified in saying that 
we should be very glad to have such a 
professorship established in connection 
with this school. The endowment sup- 
porting such a chair should be under 
the management of a board of trustees 
who should determine the duties of the 
professorship and the further usefulness 
of the fund. No person less prominent 
than the Chief Justice of the Supreme 
Court of the United States should, ex 
officio, be at the head of such a board. 
With him I should like to see asso- 
ciated specially equipped judges of state 
and federal courts, the presidents of 
national and state bar associations, the 
deans of representative law schools, and, 
in general, the great men of the profession. 
As soon as the modesty of the man who 
shall feel moved to take the initiative 
in inaugurating such an endowment has 
been overcome, the rest appears to me 
to be a matter ‘easily arranged.’ ”’ 

The moral force of such a presenta- 
tion of legal idealism to the students in 
the law schools of the country, and other 
aspirants for admission to the bar, as 
such an endowment would render pos- 
sible must easily transcend that of any 
instruction furnished by the overtaxed 
resources of the law school. He who 
should be privileged to speak from the 
chair so endowed would be, beyond any 
possible dispute, the visible representa- 
tive of the entire profession of America. 
His words could scarcely fail to grave 
deep and irradicable lines upon the 
plastic material before him, to the incal- 
culable benefit of future years. 

Upon the profession itself, the effect 
could scarcely fail to be most happy. 
In morals, as in physics, action and re- 
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action are equal. These men do not 
offer to the profession and through it to 
the country that which shall have cost 
them nothing. Such a fact will avail 
more to fix in the busy mind of the 
practitoner the moral stand his pro- 
fession has taken than any comfortable 
acceptance by his bar association of the 
report of the most conscientious and 
painstaking committee recommending 
the adoption of an unexceptionable code 
of legal ethics. 

It may even be permitted to indulge 
the hope that the far-reaching influence 
of such an effort at higher professional 
usefulness would go still deeper into the 
body-politic. He is, indeed, blind to his 
environment who shall have failed to 
notice that a very widespread lack of 
confidence in the work of the American 
courts exists among the American people. 
They have ground for dissatisfaction. 
Yet the only adequate remedy, consist- 
ent with present institutions, is to in- 
crease the administrative power of the 
court and subordinate the function and 
curb the irresponsibility of the jury. 
The people, in other words, must be 
asked to give up the power of the popu- 
lar branch of the tribunal for the benefit 
of the legal. In England this could 
readily be done, for England had and 
still has a well-merited confidence in her 
judges and her bar. Have the American 
people the same respect for and confi- 
dence in their own? The question is 
crucial and its answer practically deter- 
minative for any satisfactory immediate 
reform in judicial procedure. This con- 
fidence in the social loyalty of the bar 
is a thing of slow growth, and its vitality 
has been greatly sapped. For many 
years it has withered in the noxious 
fumes of a vitiated moral atmosphere. 
The legal practitioner is now startled 
into full consciousness of the fact that 
any lawyer who seeks to defeat the ex- 
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pressed will of the people or to prevent 
litigation from succeeding on its merits 
is a social enemy, engaged in loosening 
the cement which holds society together, 
an anarchist compared with whom the 
Russian type is a supporter of the 
established order. What more convinc- 
ing guaranty can the aroused profession 
give of its determined purpose to render 
efficient service to the people than will- 
ingness to give generously and unselfishly 
of its means or of its time and effort in 
order that it may perfect its powers, 
concentrate its will, and in all ways 
prepare its membership for the highest 
forms of service to which it may be 
called? With this confidence alone will 
come the opportunity for a true law 
reform in the United States which may 
readily transcend the English in juridical 
effectiveness. With the personal inter- 
ests in litigation properly subordinated 
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to the social, trials elevated from the 
level of an unscrupulous private duel 
to that of a serious search for truth, 
the common experience of the jury and 
the special training of the judge placed 
equally at the service of justice, power 
coupled with definite responsibility and 
always devoted to the public interest, 
we may in time, through the higher 
ideals of the profession, look forward 
with Mr. Justice Brewer to the time 
when, purer than the vestal virgin who 
watched the flames on the altars of 
imperial Rome, the lawyers standing in 
the grandest temple built by human 
hands—the temple of Justice—shall keep 
alive on its sacred altar the flames of 
equal, universal and exact justice. When 
that is accomplished, society will indeed 
be the New Jerusalem, coming out from 
Heaven adorned as the bride for her 
husband. 





A Case of Trial by Jury 


By Henry H. INGERSOLL 


DEAN OF THE DEPARTMENT OF LAW, UNIVERSITY OF TENNESSEE. 


‘67\LD HICKORY,” first “State 

Solicitor,’’ then member of the 
Constitutional Convention, then Con- 
gressman, then United States Senator, all 
of which offices, save the second, and all 
other offices, state and federal, which he 
ever held, except the Presidency, he 
voluntary resigned, was in 1798 ap- 
pointed judge of the Superior Court of 
Tenessee, a court of dernier ressort, and 
with two other judges held the court for 
six years, wherefore he was dubbed by 
Judge Seymour D. Thompson, in a 
model address before the Tennessee 
Bar Association, “Mr. Justice Jackson.” 


The reported decisions of that court 
during his period of service are to be 
found in Vol. 1 and 2 of Overton's 
Reports, alias ‘‘First and Second Ten- 
nessee Reports’’; and it is noted and 
noteworthy that therein is not a single 
opinion attributed to Andrew Jackson, 
although he is supposed to have deliv- 
ered his share of those pronounced 
per curiam, and is known to have been 
peculiarly effective ore tenus. 

All the cases in these volumes are 
reported in the oral or colloquial style 
of English reports, in many of them 
counsel intervening and every judge 
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A Case of Trial by Jury 


expressing his separate views on the 
questions for decision, which was both 
common and proper a century ago. 
No trouble arose from this en banc. 
But all the judges rode circuit, and 
sometimes all rode together, the same 
circuit at the same term; and all seemed 
to have joined in presiding at the same 
time not only en banc but on jury trials 
also, and then there was a ‘“‘merry mess 
fitting for a king.” 

Individuality characterized the Amer- 
ican pioneers, lay and professional, and 
was not absent from the bench in these 
Jeffersonian times, when courts were 
not uncommon composed of one lawyer 
and two or more prominent laymen of 
the vicinage, called in Ohio the ‘Court 
of 1000 Judges—one judge and three 
cyphers.”’ Diverse views were often held 
and expressed as to admissibility of 
evidence and were reconciled by the 
tule of majority. What two of the 
three judges decided admissible was 
heard by the jury, and all went well. 
So likewise other points raised for 
judicial decision were decided and set- 
tled. But in this Superior Court no 
such experiments as these were tried 
after the evidence had all been offered, 
the speeches made and the vital point 
was reached in the trial. The jury was 
now to be instructed, and each member 
of the court felt bound to do all in his 
power for the administration of justice 
and the attainment of right according 
to law. 

Twelve good men and true from the 
body of the county were not left to 
gtope their way through the dark 
shadow cast by a cloud of witnesses, 
aided by the dim flicker of a single 
judicial torch. Not at all. They had, 
tather, all the light which could be 
diffused from the three flambeaux of 
the entire court. 

The procedure and effect are thus 
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reported in Sevier v. Hill, 2 Overton 
38-9, a case involving the most com- 
plicated questions of Tennessee land 
law, the intricacies of which are still 
a secret known only to a chosen few: 

“Campbell J., to the jury observed 
that there appeared to be a difference of 
opinion with the Court as to the law. 
Agreeably to the principles of our gov- 
ernment, it is the province of the jury 
to decide the law as well as the fact, 
and the jury will act accordingly in 
this case. The grant is not legal, there 
being no law to authorize the consolida- 
tion of warrants except one which ap- 
plied to swamp lands in the lower part 
of North Carolina. It was decided in 
the case of Lytle’s Lessee v. Barfield 
that a warrant could not be divided. 
The grant is not valid and the jury are 
the proper judges whether it is so or 
not. If in obtaining a grant an indi- 
vidual does not pursue the requisites of 
the law, it would be useless. 

“Overton, J., stated to the jury that it 
was the province of the Court to declare 
what the law was; and, in civil cases 
particularly, the jury should receive it 
as delivered, in their application of it 
to facts, of which they were the ex- 
clusive judges. In this case, it appears, 
there were not any marked lines or 
corners at the time of the survey. Tak- 
ing this view of the subject alone, the 
claim of the plaintiff would be invalid. 
But it will not be so if the potential 
existence of those lines and corners can 
be reduced to a certainty by something 
that is certain. At the time this survey 
was made, it was lawful in running out 
lands to make some allowance for the 
roughness of the ground; the jury may 
now make the same reasonable allow- 
ance as was then customary, and then 
fix the boundary of the land accord- 
ingly. The jury ought, however, to be 
clearly satisfied that the defendant 
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would fall within the plaintiff’s claims; 
if not, they ought to find for the defend- 
ant and he should hold his possession. 

“Humphreys, J.: It is the province 
of the Court to declare the law, and of 
the jury to find the facts. The Court is 
to give its opinion of the law, and it was 
prudent of the jury to pay attention to 
that opinion; but they might find con- 
trary to the directions of the Court; 
and the only control the Court has is 
to grant a new trial.” 

Being thus assured by Campbell, J., 
that their province was to decide the 
law as well as the fact, the jury, at 
least Campbell’s followers, entered upon 
the strenuous undertaking of deciding 
whether the grant was valid or not; 
while the disciples of Overton, J., tried 
to receive the law as it was delivered 
and apply it to the facts, and solve the 
problem in that way. On the con- 
trary, the Humphreys contingent of 
jurors prudently resolved to pay atten- 
tion to the Court’s opinion of the law 
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and then exercise their prerogative of 
finding contrary to those directions, 
Imagine the jargon and discord in that 
jury room in the chase after a verdict, 
whether receiving or rejecting the in- 
structions of the Court! It happened 
in this as it did in that other case, where 
the chancellor gave all the contradictory 
instructions requested on both sides, 
seventeen for plaintiff and twenty-one 
for defendant. 

“When doctors disagree, disciples 
then are free.’’ And so these jurors, 
each following his own choice among 
these three wise men on the bench, went 
their several ways, and the result is 
laconically reported—‘‘Mistrial.”’ And 
yet there are people who would abolish 
trial by jury and try causes by judges 
only, because of the dullness or ignor- 
ance of perversity of jurors! And that, 
too, notwithstanding old Justice Miller's 
report that three-fourths of the cases of 
disagreement in the federal Supreme 
Court were upon facts and not law! 





Communis Error Facit Jus 


By Mr. JusticE DARLING 


O code to Britons gave a right. 
They reasoned wrong; then saw 

Their common error’s regal might, 
And hailed it common law. 


— From ‘On the Oxford Circuit,” recently 


published by Smith, Elder & Co., London. 
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Right of Labor Union to Compel Members to Aid 
in Strike by Imposing or Threatening to 
Impose Penalties” 


By W. A. MartTIN, 


HETHER or not a labor union 
may, in aid of a strike which it 
has declared, employ, in respect of mem- 
bers unwilling to quit their employment, 
such coercion as is incidental to the 
imposition of, or threats to impose, pen- 
alties, such as fines, suspension or expul- 
sion, in order to compel them to join 
the strike, or to continue on strike after 
going out, is a question of paramount 
importance to the union and likewise of 
considerable importance to the employer 
against whom thestrikeisdeclared. This 
question comes up for consideration in 
connection with three distinct and well- 
defined states of facts. Jst, Where 
the strike is unlawful. 2d, Where 
the strike is lawful, but the members 
against whom the coercive measures are 
directed are under contract to work for 
adefinite time. 3a, Where the strike 
is lawful and the members against whom 
such measures are directed are not 
under contract to work for a definite 
time, but may quit their employment 
at will. 

Ist. The question is one of easy solu- 
tion, where the strike itself is unlawful— 
i. @., where the strike is in breach of 
contract by those engaged in the strike, 
to serve for a definite time, or where the 
end sought to be gained thereby is one 
which the law does not regard as legit- 
imate or proper. In such case any act 
in furtherance of the strike will be 
deemed unlawful, however innocent it 


*Copyright, 1909, by W. A. Martin. 
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might be if done to attain a legitimate 
end.!_ In consequence, threats to im- 
pose, or the imposition of penalties such 
as fines, suspension, or expulsion for the 
purpose of keeping in line members un- 
willing to join or continue in an un- 
lawful strike is unlawful.? This prin- 
ciple has found direct application in the 
case of strikes in aid of boycotts.* 
Where the threat of fine and expulsion 
is employed for the purpose of coercing 
the employees of a large number of 
different employers to refrain from 
working for them, in order to coerce all 
these employers into boycotting a third 
person with the ultimate object of 
coercing the latter in respect of a matter 
with which the employees coerced into 
striking have no concern whatever, the 
scheme becomes an attack upon his 
right to a free labor market.* It has, 
accordingly, been held that officers and 
members of a union may be enjoined 
from attempting to coerce into striking 


1A. R. Barnes & Co. v. Chicago Typographical 
Union, 232 Ill. 402, 83 N. E. 640; Reynolds v. 
Davis, 198 Mass. 294, 84 N. E. 457; Hellenbrand 
v. Building Trades Council, 14 Ohio, Dec. 628. 

2? Purvis v. United Brotherhood of Carpenters and 
Joiners, 214 Pa. St. 344, 60 Atl. 585, 12 L.R.A. (N.S.) 
242, 112 Am. St. Rep. 272; Quinn v. Leathem (1901), 
A. C. 495, 70 L.J.P.C., 76, 85, L T. 289, 50 W. R. 139, 
65 J. P. 708; Schneider v. Local Union No. 60, 116 
La. 270, 40 Ga. 700, 5L. R. A. (N.S.) 891, 114 Am. 
St. Rep. 549; Coons v. Chrystie, 53 N * oe 1. 
668. And see opinion of Sheldon, Pp. 
Willcutt & Sons Co.v. Bricklayers’ Reaiteen & ss 
tective Union, Mass., 85 N. E. 897; Wabash R. Co. v. 
Hannahan, 121 Fed. 563; In re Charge to Grand 
Jury, 62 Fed. 828. 

3Aljred W. Booth v. Burgess, N. J., 65 Atl. 226; 
Purvis v. Untted Brotherhood of Carpenters and 
Joiners, 214 Pa.St. 344, 63 Atl. 585, 12 L.R.A. (N.S.) 
242, 112 Am. St. 272. 


*Aljred W. Booth v. Burgess, N. J., 65 Atl. 226. 
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members in the employ of persons with 
whom they have no trade dispute, by 
threats of fine and expulsion, for the 
purpose of coercing such employers into 
refraining from purchasing materials 
manufactured by a person with whom 
the union has a trade dispute.® It has 
likewise been declared unlawful for a 
combination of officers of a union to 
order strikes under threats of enforcing 
their orders by the infliction of effective 
penalties, where the object of these acts 
is not to further the interests of the 
members of the union, but to gratify 
the personal ambition or malice of the 
officers; and where the members thus 
coerced are employees of a carrier en- 
gaged in the transportation of the mail, 
such officers are guilty of conspiracy to 
obstruct and retard the mails, an of- 
fense punishable under Rev. Stat. U. S. 
§§ 3995, 5440. And the carrier would 


unquestionably be entitled to an in- 


junction against such acts. 

2d. Even in case of a lawful strike, 
the imposition of, or threats to impose 
penalties, such as fines, suspension, or 
expulsion, to cause members to join 
in or continue on strike, would be 
unlawful, if the members on whom 
this pressure was brought to bear were 
under contracts to work for a definite 
time for the employer against whom 
the strike had been declared.” It is well 
settled that even simple persuasion 
cannot be employed to induce persons 
to join a strike, in violation of their 
contracts of employment, unless those 
employing the persuasion are acting 
in the exercise of some equal or superior 

5 Purvis v. United Brotherhood of Carpenters and 


Joiners, 214 Pa. St. 344, 63 Atl. 585, 12 L. R.A.(N.S.) 
252, 112 Am. St. Rep. 272. 

®In re Charge to Grand Jury, 62 Fed. 828. 

7A. R. Barnes & Co. v. Berry, 156 Fed. 72; 
Wabash & C. R. Co. v.Hannahan, 121 Fed. 563. 
And see Branch v. Roth, 10 Ont. Law (Can.) 284; 
and opinion of Sheldon, J., in L. D. Willcutt & Sons 
Co. v. Bricklayers’ Benevolent and Protective Union, 
Mass., 85 N. E. 897. 
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right,® and a fortiori would methods 
of a coercive nature be unlawful. 
jad. The remaining question for copn- 
sideration is this: Can a labor union, ip 
aid of a strike which it has declared, use 
against members unwilling to quit their 
employment such coercion as is inci- 
dental to the imposition of, or threats to 
impose fines, suspension, or expulsion, 
to force them to join the strike, or con- 
tinue on strike after going out, where 
the strike itself is lawful, and the mem- 
bers against whom the coercive meas- 
ures are directed are under no contract 
of employment for a definite time with 
the employer against whom the strike is 
declared but may quit the service at 
will? While this question is not free 
from difficulty and the decisions not in 
harmony, it is believed that both on 
principle and on the weight of author- 
ity, it must be answered in the affirma- 
tive. It will be considered (a) on the 
weight of authority; (b) on principle. 
(a) In L. D. Willceutt & Sons Co. 
v. Bricklayers’ Benevolent & Protective 
Union,® in which the question was con- 
sidered at great length, it was held bya 
divided court that the imposition of, or 
threats of imposition of fines of a 
coercive nature by a union in further- 
ance of a strike, to force members to 
join the strike who were unwilling to 
do so, is an unlawful injury to the em- 
ployer against whom the strike is in 
operation, although the strike itself is 
a lawful one, and the members of the 
union in his employ ‘against whom the 
coercive measures are directed violate 
no contractual right of the employer 
by leaving, and that the employer is 
8Parker v. Bricklayers’ Union No. 1, 10 Ohio 
Dec. (Reprint) 458; Jersey City Printing Co. V. 
Cassidy, 63 N. J. Eq. 759, 53 Atl. 230; South Wales 
Miners’ Federation v. Glamorgan Coal Co., L. BR. 
(1905) A. C. 239; Knudsen v. Benn, 123 Fed. 636; 
Southern R. Co. v. Machinists Local Union, 111 Fed 


490. And see W. A. Fletcher Co. v. International 
Association of Machinists, N. J., 55 Atl. 1077. 


9Mass., 85 N. E. 897. 
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Labor Union’s Right of Compulsion 


entitled to an injunction against such 
acts. This decision assumes to follow 
and is perhaps sustained by Martel 
v. White,!° another Massachusetts case, 
which held that although a combina- 
tion of manufacturers formed for the 
purpose of competing more successfully 
with outsiders in the same business is 
not unlawful, yet the enforcement of a 
by-law prohibiting members from deal- 
ing with those not members, by the 
imposition of fines so large as to be 
coercive in their nature, will give a 
right of action to a manufacturer not a 
member of the association, whose busi- 
ness is injured thereby; Martel v. White 
is practically identical in its facts 
and in the conclusions reached with 
Boutwell v. Marr," a decision of the 
Supreme Court of Vermont, and gives 
unqualified approval to the reasoning 
of that Court. On the other hand there 
are a number of decisions involving 
labor disputes which are squarely in 
conflict with the Willcutt case, and 
others which at least inferentially sup- 
port them. Thus in Jetton-Dehkle 
Lumber Co. v. Mather,!2 a decision 
of the Florida Supreme Court, it 
was held that an employer of labor is 
not entitled to an injunction to prevent 
officers and members of a union, acting 
in furtherance of a lawful strike, from 
fining or expelling, or threatening to 
fine or expel members, in order to pre- 
vent them from working for such em- 
ployer; that courts will not interfere with 
labor unions in the peaceable enforce- 
ment of theirrules. In Longshore Print- 
ing & Publishing Co. v. Howell,'* it 
was held that the ordering by officers of 
a union of its members to cease working 
"185 Mass. 255, 69 N. E. 185, 64 L. R. A. 260, 
102 Am. St. Rep. 341. 

"71 Vt. 1, 42 Atl. 607, 76 Am. St. Rep. 746, 43 
L. R. A. 803. 

"43 So. 590. 


426 Ore. 527, 38 Pac. 547, 46 Am. St. Rep. 640, 
28 L. R. A. 464. 
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for one against whom a justifiable strike 
had been declared, under penalty of 
being dealt with in accordance with the 
rules and by-laws of the union which 
provided for suspension or expulsion, 
was not in violation of a statute making 
it a misdemeanor for a person by threats, 
force or intimidation, to prevent an em- 
ployee from continuing or performing his 
work, and that the employer was not en- 
titled to an injunction against such acts. 
In Mayer v. Journeymen Stone Cutters’ 
Association,'* it was held that an in- 
junction will not be granted an asso- 
ciation of employers, to prevent a 
union from enforcing one of its rules 
whereby members who work for an 
employer with whom the union has a 
trade dispute are denounced as ‘“‘scabs’’ 
and expelled. In Gray v. Building 
Trades Council,® it was held not un- 
lawful for officers of a union to “‘order”’ 
their members to cease working on 
premises where complainant, with whom 
the union had a trade dispute, was en- 
gaged in doing work as a contractor, 
and that an injunction awarded him 
should be modified in so far as it pro- 
hibited such acts. This decision is 
scarcely distinguishable from the Flor- 
ida case, and those similar to it 
herein cited. It is true that it does 
not appear from the opinion that the 
“‘order’’ was accompanied by threats of 
the imposition of a penalty, but the 
rules and by-laws of labor organizations 
invariably provide a penalty for dis- 
obedience of the orders of its duly 
accredited officers, and the order itself 
necessarily imports that non-compliance 
therewith will subject the offender to a 
penalty. In Thomas v. Cincinnati R. 
Co.,!° a proceeding by a receiver to 
punish a labor union official for con- 

447 N. J. Eq. 519, 20 Atl. 492. 

1691 Minn. 171, 97 N. W. 663, 103 Am. St. Rep. 


477, 63 L. R. A. 753. 
1662 Fed. 803, 817. 
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tempt in wrongfully inciting employees 
of the railroad managed by the receiver 
to quit the service, and to enjoin the 
continuance of such acts, it was said by 
Judge Taft that officers of a union duly 
vested with authority to call strikes 
may order members, ‘‘on pain of expul- 
sion from their union, peaceably to 
leave the service of their employer, 
because any of the terms of their em- 
ployment are unsatisfactory.” Inas- 
much as this proceeding is not a 
controversy between a union and its 
members, but between an employer of 
labor and a union represented by its 
officers, it is a legitimate inference that 
the language used by Judge Taft was 
intended to apply to the latter species 
of controversy and was not intended 
to be limited to controversies between 
a union and its members where no 
rights of third parties were involved. 
In Wabash R. Co. v. Hannahan," the 
court refused to grant an injunction 
on a bill filed by a railroad company to 
prohibit officers of a union from calling 
a strike and “‘compelling’’ its members 
in complainant’s employ to quit the 
service, it appearing that the strike was 
for the purpose of obtaining better 
terms of employment. In this case it 
was urged that the acts of the officers 
were “‘subversive alike of the funda- 
mental rights of the employer to man- 
age his own business and of the em- 
ployees to bestow their labor as they 
will.”” In answering this contention, 
the Court declared itself entirely in 
accord with the views of Judge Taft, 
(quoted in a preceding passage of 
this article), and in addition used the 
following language in disposing thereof: 
“This kind of argument enters deeply 
into the domain of political science, and 
might well be addressed to a body of 


17121 Fed. 563, 568, 571. 
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constructive statesmen or men originally 
contemplating a labor organization. |} 
is an argument that would be pertinent 
against the organization of society into 
government. [The italics are ours.] The 
will of the individual must consent to 
yield to the will of the majority, or 
no organization either of society into 
government, capital into combination, 
or labor into coalition can ever be 
effected. The individual must yield in 
order that the many may receive a 
greater benefit. The right of labor to 
organize for lawful purposes and by 
organic agreement to subject the indi- 
vidual members to rules, regulations, 
and conduct prescribed by the majority 
is no longer an open question in the 
jurisprudence of this country.” In 
Bohn Mjg. Co. v. Hollis,}® it was held 
that an agreement between members 
of a retail lumber dealers’ association 
not to deal with any wholesale dealer 
who sells directly to customers not 
dealers, at a point where a member of 
the association is doing business, and 
containing provisions for notification 
to all members when the wholesale 
dealer makes such sale and for the 
expulsion of members who deal with 
him, is not unlawful, and such wholesale 
dealer cannot enjoin the sending out 
of such notices. The infliction of the 
penalty of expulsion, it was said, is not 
coercion. “It was wholly a matter of 
their own free choice whether they pre- 
ferred to trade with plaintiff or the 
association.”’ In Mogul Steamship Co. 
v. McGregor,!® it was held that a com- 
bination of ship-owners, entered into 
for the purpose of securing all the 
freight shipped at certain ports, might, 
among other means to make the com- 
bination effective, prohibit their agents, 

1854 Minn. 223, 55 N. W. 1119, 21 L. R. A 337, 
40 Am. St. Rep. 319. 


1923 Q. B. D. 598 (affirmed in 1902, A. C. 25, 
66 L. T. 1, 40 W. R. 337). 
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Labor Union’s Right of Compulsion 


on pain of dismissal, from acting as 
agents for competing lines of ships. 
In In re Charge to Grand Jury,”° Judge 
Grosscup charged in substance that 
officers of a union acting in combination, 
who call strikes under threats of en- 
forcing their orders by the infliction of 
effective penalties, are not guilty of the 
ofiense of conspiring to retard and 
obstruct the mails, if they acted in 
good faith and for the purpose of ad- 
vancing the interests of the union. It 
is thus apparent from a review of the 
decisions that the decided weight of 
authority is against the Wi4Hlcutt case. 
Its authority is still further weakened 
by the exceptionally able dissenting 
opinion of Judge Sheldon, in which the 
Chief Justice concurred, and by the 
further fact that Judge Loring agreed 
with the reasoning of the dissenting 
opinion, but considered that the case 
was ruled by Martell v. White and that 
the doctrine of stare decisis must apply. 
“It would,” he said, ‘‘be hard to meas- 
ure the disastrous consequences to the 
administration of justice, if it were 
thought that a change in the per- 
sonnel of the Court is to be the 
occasion of re-arguing what has been 
decided.’’?! 


(}) Having shown what the general 
trend of authority is, an attempt will 
be made to show how the question 
should be decided on principle, and in 
reaching an intelligent conclusion it is 
necessary at the outset to ascertain 
with precision what the primary rights 
of the parties in contests of the char- 
acter under consideration are, and also 
the relation of these rights to each 
other. The right of the employer may 
be described as the right to a free labor 
market, to have labor flow freely to 


62 Fed. 828. 
"See opinion of Loring, J., 85 N. E. at page 910. 
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him,”” in other words, the right to 
employ or to retain in his employ those 
who are willing to work for him, upon 
such terms as may be mutually agreed 
upon.”3 The right of employees, mem- 
bers of a union, so far as the matter 
under consideration is concerned, is the 
right of persons not under contract to 
serve for a definite time, to strike— 
that is to quit their employment by 
concerted action—for the purpose of 
obtaining better terms of employment, 
as, for instance, shorter hours of labor or 
an increase of wages, and to use all 
means not in themselves unlawful nor 
inconsistent with the rights of others, 
in order to render the strike effective,”* 
the latter right being necessarily in- 
volved in the right to strike. The right 
to strike for the purposes and under the 
conditions mentioned is so compre- 
hensive and compelling in its nature, 
that, leaving out of consideration a 
limited number of earlier decisions the 
rulings in which are probably attrib- 
utable to the influence of the harsh and 
tyrannical English statutes relative to 
laborers and which have long since 
been repudiated, no reported decision 
Eq. N50 5S Ais. 230. gf - wae Ticker ca: 
65 N. J. Eq. 658, 55 Atl. 1074; Barr v. Essex Trades 
Council, 53 N. J. Eq. 101, 30 Atl. 881; L. D. Will- 
cutt & Sons Co. v. Bricklayers’ Benevolent and Pro- 
tective Union, Mass., 85 N. E. 897; Iron Moulders’ 


Union v. Allis Chalmers Co., 166 Fed. 45; Quinn v. 
Leatham (1901), A. C. 495, 70 L. J., P. C. 76, 85 
L. T. 289. 


%Maryland Lodge v. Adt, 100 Md. 238, 56 Atl. 
721, 68 L. R. A. 252; Vegelahn v. Guntner, 157 
Mass. 62, 44 N. E. 1077, 57 Am. St. Rep. 443; 
Beck v. Railway Teamsters’ Protective Union, 118 
Mich. 497, 77 N. W. 13, 74 Am. St. Rep. 44, 42 
L. R. A. 407; Brennan v. United Hatters of North 
America, 73 N.J. Eq. 729, 65 Atl.165, 9 L.R.A. (N.S.) 
254; Frank v. Herold, N. J. Eq. 443, 52 Atl. 153; 
Master Stevedores’ Association v. Walsh, 2 Daly 
(N. Y.) 1; Purvis v. United Brotherhood of Car- 
penters and Joiners, 214 Pa. St. 344, 63 Atl. 585, 
12 L. R. A. (N. S.) 242, 112 Am. St. Rep. 272. 

%Karges Furniture Co. v. Amalgamated Wood- 
workers’ Union, 165 Ind. 421,11 N. E.877,2L.R A. 
(N. S.) 788; Goldfield Consolidated Mines Co. v. 
Goldfield Miners’ Union, 159 Fed. 500, 519. And 
see Gray v. Building Trades Council, 91 Minn. 171, 
97 N. W. 663, 63 L. R. A. 753, 103 Am. St. Rep. 
477; Morris Coal Min. Co. v. Guy, 14 Pa. Dist. Rep. 
600. 
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can be found which in the slightest 
degree limits it. This right has been 
announced by the courts with such 
frequency that any citation of authority 
therefor is mere waste of time, except, 
perhaps, in a few special instances 
where it might be and with some degree 
of plausibility has been argued that 
it is subject to limitations. The special 
instances to which allusion is made are 
those in which it was urged that the 
right is limited or non-existent, where 
the employer is a receiver, or where it 
was urged that the strike was prohibited 
by some general legislation, such as the 
Sherman Anti-Trust Act, the Interstate 
Commerce Act, or the statute making 
it an offense to retard the mails. It has 
been uniformly held, however, in the 
face of these contentions, that the right 
is in no way affected by the fact that 
the employer is a receiver, managing 
property under the control of the court,”° 
nor by the Sherman Anti-Trust Act, 
although the cost of transporting inter- 
state freight would be enhanced there- 
by,”° nor by the Interstate Commerce 
Act, though the strike might incidentally 
result in interference with the inter- 
change of interstate traffic with con- 
necting lines,?” nor by section 3995 of 
the Revised Statutes of the United 
States (making it an offense to willfully 
retard the mails) even though the mails 
may be incidentally retarded by the 
strike.2* It is beyond controversy, 
therefore, that under any and all cir- 
cumstances, the right of employees not 
bound by contract to serve for a definite 

Arthur v. Oakes, 63 Fed. 310, 321, 11. C. A. 
209, 25 L. R. A. 414; Thomas v. Cincinnati R. Co., 
62 Fed. 803; Untted States v. Kane, 23 Fed. 748; 
In re Doolittle, 23 Fed. 544. And see United States 
v. Weber, 114 Fed. 950. 

%6 Hopkins v. United States, 171 U. S. 578, 593. 

See Toledo, etc., R. Co. v. Pennsylvania Co., 
54 Fed. 730; Wabash R. Co. v. Hannahan, 121 Fed. 
563; Arthur v. Oakes, 63 Fed. 310, 11 C.C.A. 209, 
25 L. R. A. 414. 


United States v. Debs, 65 Fed. 210. 
In re Charge to Grand Jury, 62 Fed. 828. 


See also 
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term, to engage in a strike for better 
terms of employment, is superior to the 
right of the employer to a free labor 
market. 

Having ascertained what these pri- 
mary rights are, and their relation to 
each other, the way is cleared for a con- 
sideration of the principal question 
involved, 7. e., whether, in aid of this 
superior and unqualified right to strike, 
the union and its members may, without 
infringing on the employer’s qualified 
and inferior right to a free labor market, 
use the enginery of its rules and by- 
laws and the accompanying penalties 
to force into joining the strike, or con- 
tinuing on strike, such members as are 
unwilling to quit their employment, and 
cast in their lot with the common cause 
or, to borrow a phrase from the parlance 
of the betting ring, would rather “‘welch” 
than perform their obligations to their 
fellow members. 

Now, the general rule is well settled 
that a labor union or other voluntary 
association has the right to make rules 
and by-laws for the government of its 
members and the regulation of their 
conduct in respect of matters affecting 
the common welfare,?® and to punish 
its members, by fine, suspension or ex- 
pulsion, according to the gravity of the 
offense, for disobedience of such rules 
and by-laws, or orders made in accord- 
ance therewith by officers vested with 
the requisite authority,®° or for con- 


9 Jetton-Dehkle Lumber Co. v. Mather, Fla. 43 
So. 490; Longshore Printing and Publishing Co. v. 
Howell, 26 Ore. 527, 38 Pac. 547, 46 Am. St. Rep. 
640, 28 L. R. A. 464; Burns v. Bricklayers’ Benevo- 
lent and Protective Association, 14 N. Y. Suppl. 361, 
27 Abb. N.C. 20 (affirming 10 N. Y Suppl. 916, 
24 Abb. N. C. 150); Erdman v. Mitchell, 207 Pa. St. 
79, 56 Atl. 327, 99 Am. St. Rep. 783; Brown Mjg. 
Co. v. Local Union No. 76, 12 Ohio, Dec. N. P. 
753; Patterson v. Building Trades Council, 11 Pa. 
Dist. Rep. 500; Wabash, etc. R. Co. v. Hannahan, 
121 Fed. 563. And see 4 CYC Associations, 305; 
Brennan v. United Hatters of North America, 
73 N. J. L. 229, 65 Atl. 165,9L. R A. (N.S.) 254. 

9% Jetton-Dehkle Lumber Co. v. Mather, Fia., 43, So. 
590, Burns v. Bricklayers’ Benevolent and Protective 
Union, 14 N. Y. Suppl. 361, 27 N. C. 20 (affirming 
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duct in violation of the fundamental 
objects of the union,*! the right being 
subject to the limitation that it cannot 
make and enforce rules and by-laws 
which are in contravention of the laws 
or of public policy.*? And the con- 
stitution, rules and by-laws of a union 
constitute a contract between the 
union and its members.** This right 
to make and enforce rules and by-laws 
for the government of its members is 
essential to the existence of any union 
or association, for if each member may 
determine his own line of conduct for 
himself without responsibility of any 
character to the organization to which 
he belongs and owes his allegiance, then 
it is in a large measure shorn of the 
power to accomplish the objects for 
which it was formed. To repeat the 
language of Judge Adams, quoted in a 
preceding paragraph of this article: 
“The will of the individual must consent 
to yield to the will of the majority, or no 
organization either of society into gov- 
ernment, capital into combination, or 
labor into coalition can ever be effec- 


10 N. Y. Suppl. 916, 24 Abb. N. C. 150); Master 
Stevedores’ Association v. Walsh, 2 Daly (N. Y.) 1; 

homas v. Cincinnati, etc., R. Co., 62 Fed. 803; 
Wabash R. Co. v. Hannahan, 121 Fed. 563; Long- 
shore Printing and Publishing Co. v. Howell, 26 
Ore. 527, 38 Pac. 547, 46 Am. St. Rep. 640, 28 
L. R. A. 464; Moores & Co. v. Bricklayers’ Union, 
23 Ohio W’kly Law Bul. 48, 10 Ohio Dec. 665; 
Gray v. Building Trades Council, 91 Minn. 171, 
97 N. W. 663; Perrault v. Gautier, 28 Can. Sup. Ct. 
241 (affirming 6 Q. B. 65). 

3 Otto v. Tatlors’ Protective Union, 75 Cal. 308, 
17 Pac. 217, 7 Am. St. Rep. 156; Beaseley v. Chicago 
Journeymen Plumbers’ Association, 44 Ill. App. 
278; Brennan v. United Hatters of America, 73 
N. J. L. 729,9 L. R. A. (N. S.) 254. 

®See Schneider v. Local Union No. 60, 116 La. 
270, 40 So. 700, 5L. R. A. (N. S.) 891, 114 Am. St. 
Rep. 549; Purvis v. United Brotherhood of Car- 
penters and Joiners, 214 Pa. St. 348, 63 Atl. 585, 
12L. R.A. (N.S.) 642; Toledo, etc., R. Co. v. Penn- 
syluania Co., 54 Fed. 730, 19 L. R. A. (N. S.) 387; 

aterhouse v. Comer, 55 Fed. 149, 19 L. R. A. 403; 
Parker v. Toronto Musical Protective Union, 32 
Ont. (Can.) 305. 

3 Brown v. Stoerkel, 74 Mich. 269, 41 N. W. 925, 
3L. R. A. 430; Connell v. Stalker, 48 N. Y. Suppl. 
77, 21 Misc. 609; Harrington v. Sendall (1903), 1 
Ch. 921. And see 4CYC Associations, 305; Levy v. 
Magnolia Lodge No. 29,1. O. O. F., 110 Calif. 297, 
42 Pac. 887; Hammerstein v. Parsons, 38 Mo. App. 
332; Weatherly v. Montgomery County Medtcal 
Society, 76 Ala. 576. 


tive. The individual must yield in 
order that the many may receive a 
greater benefit.”’°* Also pertinent in 
this connection is. the following quo- 
tation from a recent decision: ‘“‘The 
risk of fines and expulsion is one vol- 
untarily assumed by the members en- 
tering the union, and if no longer willing 
to pay the price, if the advantages to be 
derived are not equal to the burdens 
assumed, each member has a perfect 
right to withdraw from the union.’’** 
Indeed, this general right of a union to 
make, and enforce by penalties, rules 
and by-laws for the government of its 
members, has never been denied, where 
the rights of the union and its members 
only are involved. Can it be held 
unlawful, then, as between a union 
and its members for the union to impose 
penalties, in accordance with its rules 
and by-laws, on members who refuse 
to quit work in aid of a justifiable strike, 
or to continue on strike, after going 
out? The answer is that the lawfulness 
of such action by the union as between 
itself and its members is amply sus- 
tained by many well considered decis- 
ions,*® and denied by none, nor could 
any valid reason be assigned for such 
denial. It is hardly possible to con- 
ceive of a case where the right of a 
union to exercise disciplinary measures 
would be stronger. Nor can any sound 
reason be advanced why this right 
should be restricted or denied, merely 
because the employer may suffer inci- 
dental damage thereby. This is dem- 
onstrated by the foregoing review of 
the decisions, which establishes beyond 


«Wabash R. Co. v. Hannahan, 121 Fed. at 
p. 571. 

3% Jetton Lumber Co. v. Mather (Fla.), 43 So. 590. 

%Thomas v. Cincinnati R. Co., 62 Fed. 803, 807; 
In re Charge to Grand Jury, 62 Fed. 828; Master 
Stevedores’ Association v.. Walsh, 2 Daly (N. Y.) 1; 
Longshore Printing & Publishing Co. v. Howell 
26 Ore. 527, 38 Pac. 547, 46 Am. St. Rep. 640, 
28 L. R. A. 464; Jetton-Dehkle Lumber Co. v. Mather, 
Fla., 43 So. 590. 
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controversy the following rules: /Jst, 
The right to maintain a lawful strike is 
superior to the employer’s right to a 
free labor market. 2d, A labor union 
has the general right to make, and enforce 
by suitable penalties, rules and by-laws 
for the government of its members and 
the regulation of their conduct affecting 
the common welfare. 3d, In the ex- 
ercise of this general right, it is lawful 
as between the union and its members 
for the union to enforce penalties on 
insubordinate members, in accordance 
with its rules and by-laws so providing, 
for not joining in a justifiable strike, or 
for not continuing on strike after going 
out. th, The rules and by-laws of 
the union constitute a contract between 
the union and its members. 5th, A 
contract between a union and its mem- 
bers, through its rules and by-laws, 
binding them to aid in a lawful strike 
by joining therein when so ordered, is 
not unlawful or against public policy. 
It follows, then, that in order for the 
courts to hold it unlawful for the union, 
in furtherance of a lawful strike, to 
impose or threaten to impose on its 
members, in accordance with its rules 
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and by-laws so providing, penalties, 
such as fines, suspension or expulsion, 
for the purpose of compelling them to 
join in, or continue on strike, it is nec- 
essary to accept as sound law the follow- 
ing proposition: Notwithstanding the 
facts that the right of the union and its 
members to maintain a lawful strike— 
to obtain better terms of employment— 
is superior to the right of the employer 
to a free labor market, and that the 
refusal of insubordinate members to 
join in or continue on such strike when 
declared is in violation of a valid con- 
tract between them and the union 
binding them to do so, and lessens its 
power to render effective the exercise 
of this superior right, yet it is a violation 
of the employer’s qualified and inferior 
right to a free labor market for the 
union to use means lawful as between 
it and its members—and the only means 
it possesses having a particle of effi- 
cacy—in order to prevent such breach 
of contract, in derogation of its superior 
right. The mere statement of this 
proposition carries with it its own 
refutation, and there is no possible point 
of view from which it can be upheld. 





The Trial of Madar Lal Dhinagri 


HE notable trial of Dhinagri, the East 
Indian student who murdered Sir W. 
Curzon Wyllie in London under such atro- 
cious and revolting circumstances, was wit- 
nessed by Mr. Thomas Leaming of the Phila- 
delphia bar, who furnished the Public Ledger 
of that city with an account from which we 
publish an extract. 

The trial took place at the Central Criminal 
Court, generally known as the Old Bailey, a 
modern building occupying the site of the old 
Fleet Prison. 


The opening of court is a singular ceremony. 
From the rear of the bench enter two or more 
sheriffs, each dressed in a dark blue robe with 
fur trimmings, and each carrying a bouquet 
of bright flowers. Then comes the under- 
sheriff, dressed in black velvet, knee-breeches, 
ruffled shirt-front, cocked hat under his arm 
and a small sword at his side. 

Those persons back into the room with 
their faces toward his Lordship, whom they 
thus usher to his place. He also carries a 
bouquet, and on his desk, as well as on the 
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desks of the sheriffs, are little heaps of dried 
aromatic herbs, thickly strewn over the carpet 
of the raised dais on which the Court sits. 
The ancient object of the bouquets and herbs 
was to guard against the Court contracting 
what was known as “prison fever,’”’ and the 
custom has survived the thorough disinfec- 
tion of prisons and prisoners by modern 
chemicals. 

The Lord Chief Justice is dressed in a 
scarlet gown with a dark blue sash over one 
shoulder, and, of course, wears the inevitable 
wig, as also do the barristers, although their 
gowns are black. His chair is an enormous 
structure, requiring a little railroad track to 
enable it to be rolled forward close enough 
to his desk. With the oak paneled walls 
and the soft rays falling from the skylight the 
highly colored group on the bench makes an 
effective picture. 

In a few moments Dhinagri’s case was 
called, and, like a ‘‘jack-in-the-box,”’ he sud- 
denly appeared in the dock from below with 
his guardians. He is a little yellow youth 
with an Oriental cast of features and silky 
black hair and moustache. His gold-rimmed 
spectacles leave the eyes hardly discernible, 
but so far as can be seen they are of a glitter- 
ing black. His meagre physique was clothed 
in ordinary gray, and one hand was thrust 
into the breast of his coat, suggesting the idea 
that he might have there a concealed weapon 
or perhaps poison, although, of course, he had 
been carefully searched and guarded. 

The clerk of the arraigns asked him whether 
he pleaded guilty or not guilty. He had 
already stated that he was not represented 
by counsel or a solicitor. His answer was 
almost impossible to understand, as he speaks 
rather broken English, and the newspapers 
gave various versions of it. Apparently, 
however, what he said was to the effect that 
he was not guilty from his point of view 
because the murder was an act of patriotism. 

The Lord Chief Justice volunteered leave 
for the prisoner to sit down, and he after- 
ward sat perfectly motionless during the 
ninety minutes which elapsed until he was 
sentenced to death. His head was slightly 
bent to one side, conveying the impression 
that, owing to his imperfect knowledge of 
English, his distance from the witnesses and 
the poor acoustics of the room, he had diffi- 
culty in grasping all that was said, although 
the rapid winking of his black-lashed eyelids 
indicated whenever his intelligence compre- 
hended the different phases of the trial. 


He was asked if he had any objection to 
the jury, who were already seated in the 
box, and answered in the negative. Each 
juror was then separately sworn to try the 
case of ‘‘Our Sovereign Lord the King”’ against 
Madar Lal Dhinagri, and thereupon the Attor- 
ney-General opened the case in a detailed 
speech occupying half an hour. 

He described minutely how the prisoner 
had purchased two revolvers and a dagger, 
which were exhibited, had practised in a 
pistol gallery at a target about the size of 
a man’s head, which was produced with the 
bullet holes in it, had gone to the evening 
reception where Sir Curzon Wyllie, who had 
befriended the prisoner and his family, was a 
guest, and how, immediately after his victim 
had stepped into an anteroom, while Lady 
Wyllie passed down the staircase, the prisoner 
had fired four bullets through Sir Curzon’s 
head, had, immediately after, killed Dr. Lalaca, 
an Indian physician who endeavored to inter- 
fere, and had then tried to kill himself, but 
without success. 

The witnesses were then called in rapid 
succession, and their examination was ex- 
ceedingly brief and very leading, as in all 
English courts, although somewhat slow, 
owing to the inveterate habit of English 
judges to write down every word a witness 
utters, indicating by the word ‘‘Yes,’”’ when 
this laborious record is complete and the 
court ready for a fresh question. 

The judge rigorously confined the examina- 
tions to the absolutely essential, and promptly 
stopped the slightest digression or any un- 
necessary detail. In fact, it seemed as though 
this was rather carried to an extreme, for the 
untrained witness may often bring out an 
important point embedded in much verbosity. 

At the conclusion of each direct examina- 
tion Dhinagri was asked if he wished to cross- 
examine. At first he replied by a gutteral 
‘“‘No,”’ but later by a mere shake of the head, 
and his manner was sulky and to the last 
degree insolent and defiant. 

At the conclusion of the evidence the Lord 
Chief Justice asked the prisoner if he desired 
to call witnesses or if he had anything to say. 
He had no witnesses, and it was almost impos- 
sible to understand his response to the other 
question; but it amounted to this, that he 
had something to say which he could not 
remember, but had reduced to writing, and 
which was in the possession of the police. 

The Lord Chief Justice asked him whether 
he preferred to make the statement from the 
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stand, which might have made much differ- 
ence, for a mere unsworn statement is not 
evidence, whereas, if the prisoner is sworn as a 
witness, what he says becomes part of the 
record. 

What his Lordship meant by the question 
was to distinguish between a mere statement, 
in the nature of a plea for mercy, or evidence 
going to the merits of guilt or innocence; but 
this was not explained to the prisoner, who 
was simply asked from which location he 
desired to speak, which would not convey to a 
man without counsel any intimation of the 
difference between an unsworn statement and 
testimony under oath. It was quite apparent 
that the prisoner and the presiding judge did 
not fully understand each other at this point 
of the trial. 

However, in this particular case it made 
no difference, as it was inevitable the man 
should be sentenced as he richly deserved,— 
and it was all over before luncheon. 

A long statement which the prisoner had 
prepared was then read by the clerk of the 
court, who stumbled over the manuscript, 
and the effect of the revolutionary diatribe 
was quite lost, although enough of it was 
audible to be exceedingly offensive to a 
British court and audience who heard their 
country charged with the exploiting of India 
and the murder of innumerable Indian subjects. 

The Lord Chief Justice then charged the 
jury in a most sensible manner, avoiding all 
reference to the sensational and political 
aspects of the assassination, saying that, in 
the eye of the English law, there is nosuch 
thing as justification for murder, and that 
the prisoner had atrociously killed his friend 
and benefactor wholly without cause. The 
jury put their heads together for about one 
minute, when the foreman rose and delivered 
the verdict of “‘Guilty.”’ 

There are no degrees of murder in England, 
but in cases where a weak intellect or extreme 
extenuating circumstances render hanging too 
severe a penalty the Home Secretary exercises 
a power of commutation. 


The Green Bag 


Dhinagri was then ordered to stand up and 
was asked whether he had anything to say 
why sentence should not be passed upon him, 
With a venomous snarl he replied (as well as 
could be understood) : ‘‘You can do what you 
like with me. You white people are all- 
powerful now, but, remember, we shall have 
our time in the future.” 

Then followed absolute silence for two 
minutes—a silence in which the breathing of 
persons near was audible. 

The purpose of a piece of black cloth lying 
on the desk of the Lord Chief Justice then 
became apparent, for it was the ‘‘Black Cap.” 
One naturally thinks, from its name, that this 
is a kind of headgear having some relation to 
the shape of a man’s head. On the contrary, 
it is a plain piece of limp black cloth, about 
one foot square, which the judge merely 
places on the top of his wig, where it rests 
quite casually, perhaps at a rakish angle, the 
four corners hanging down and the whole 
producing a somewhat ludicrous effect. 

Neither judge, jury nor audience rose for the 
sentence of death—as is the practice in 
America—but all remained seated, while the 
Lord Chief Justice pronounced the sentence 
that Dhinagri should be hanged by the neck 
until he is dead and be buried at the place of 
execution. At this stage the chaplain ap- 
peared at the elbow of the Lord Chief Justice 
and invoked mercy upon the soul of the 
prisoner. 

Thereupon Dhinagri brought the back of his 
hand to his forehead with the Indian gesture 
of ‘‘salaam,’”’ saying, with decided imperti- 
nence of manner, “Thank you, my Lord; I am 
proud to have the honor of giving so humble 
a life to my country.” 

Then Dhinagri and his three guards disap- 
peared downward from the dock, much as 
rabbits scurry into a burrow, and in two 
minutes the Lord Chief Justice and his escort, 
as well as the small audience, had withdrawn, 
leaving the courtroom empty except for one 
or two newspaper reporters who were com- 
pleting their notes. 
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The Late Judge Gaskill of Massachusetts 


HE death of Judge Francis Almon Gaskill 

of the Superior Court of Massachusetts, 
at the age of sixty-three, is mourned not only 
in Worcester county, which takes pride in 
having given him birth, but throughout the 
old Commonwealth. In Boston the most 
prominent members of the bench and bar, 
as well as the executive heads at the State 
House, noted Judge Gaskill’s death with 
much sorrow, praising his marked attain- 
ments as a jurist and his rare ability in 
charging a jury. He died of heart trouble at 
York Cliffs, Maine, where he had gone to 
pass the summer recess, on July 16, only a 
few hours after writing a long letter to his 
son in which he had declared himself to be 
in the best of health. 

He was born January 3, 1846, in that part of 
Mendon, Mass., now known as Blackstone, 
the son of Albert Gaskill and Anna Smith 
Comstock. Attending school in Mendon, and 
completing a course at Woonsocket (R. I.) 
High School, he entered Brown University, 
from which institution he was graduated in 
1866, at the age of twenty. For a year he 
served as private tutor in the family of 
Clement B. Barclay, in Newport, and then 
entered Harvard Law School, remaining there 
a year and a half, when he went to Worcester 
and continued the study of law in the office 
of Hon. George F. Verry. 

After his admission to the bar, March 3, 
1869, an association was formed for the prac- 
tice of law, under the style of Verry & Gaskill, 
which continued under favorable auspices 
until the death of Mr. Verry in 1883. He 
then became associated with a stepson, Col. 
Horace B. Verry, and for ten years this firm 
continued. He specialized in corporation law, 
and during this time was District Attorney 
for the middle district of Massachusetts, hold- 
ing that office from 1887 to 1895, when he 
was appointed by Gov. Greenhalge Associate 
Justice of the Superior Court. 

Judge Gaskill served the city of Worcester 
as a member of the common council in 1875- 
1876, and as a director of the free public 
library for six years and as president of the 
board in 1888. ‘ 

His fondness for books, of which he pos- 
sessed a rare assortment, brought him into a 
circle of various literary and social clubs. 


He was vice-president and a director of the 
People’s Savings Bank, and director of the 
State Mutual Life Assurance Co. In 1899 
Brown University gave him the degree of 
LL.D., and later paid him the honor of 
placing him upon its board of fellows. He 
was a member of its board of trustees from 
1888 to 1904. He became a director of the 
Worcester Natural History Society in 1882. 

In 1893 he was a candidate for the Re- 
publican nomination for Attorney-General, 
but it became apparent that the nomination 
for State Treasurer was likely to come to 
western Massachusetts and he withdrew from 
the canvass. 

Judge Gaskill was first married in Provi- 
dence, October 20, 1869, to Katherine M. Whit- 
taker. She died January 25, 1889, leaving two 
children, Mary M., and George A. Gaskill. 
Judge Gaskill afterward married Josephine L. 
Abbott of Providence, July 12, 1892. No 
children were born of this marriage. 

At a meeting of the Worcester County Bar 
Association called to take appropriate action 
after his death, Hon. Herbert Parker, former 
Attorney-General of Massachusetts, seconded 
the motion that the Association attend the 
funeral in a body, in the following words:— 

“Not here or yet may we speak words of 
adequate tribute of the great judge and 
lawyer, of a generous and noble-hearted 
friend. I dare not trust heart or tongue to 
speak further now. 

“So great and generous was his heart, that 
none of us may say we were first chosen in his 
heart. None of us owed so much to him as I. 
I am here to give evidence of the sentiments 
of love, and second the motion of Col. John- 
son.” 

President W. H. P. Faunce of Brown Uni- 
versity, in his eulogy delivered at the funeral 
services in Worcester, said :— 

‘The first impression our departed colleague 
made upon us was that of buoyant over- 
flowing vitality. The farmer’s boy had in 
earliest years laid in a stock of sturdy strength, 
of restless energy. And that overflowing 
strength was at the service of all who needed 
it. He delighted to put his strong shoulders 
under other men’s burdens. 

‘Judge Gaskill was never so happy as when 
helping young men. He trusted men into 
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trustworthiness and loved them into lovable 
dispositions and noble careers. ‘Virtue went 
out of Him’ was written of our Lord, and 
truly we may say it of this His faithful ser- 
vant. 

“But one may say: Are these the virtues 
of a learned judge? Have we not rather 
thought of justice as blind, impersonal, coldly 
wise and inhumanly exact? If we have, then 
this noble life may correct our error and 
teach us to think more nobly of the sphere 
and function of human law. When Judge 
Gaskill mounted the bench he had the repu- 
tation of being a stern and inflexible judge. 
He blamed the evil-doer, and he righteously 
executed righteous laws. But he did this not 
as a mere recorder of sentences, but as a 


The Green Bag 


human being dealing with his fellow men, 
Perhaps no man of our time on the bench 
more finely combined the judicial and the 
human than did Judge Gaskill.” 

“On the bench,”’ says the Boston Trans. 
script, “his decisions reflected high courage, 
In the matter of injunctions he was prompt 
and accurate in his grasp of the principles of 
a case. Few of his decisions under this head 
or any other were ever set aside, their sound- 
ness being attested whenever referred to a 
higher tribunal.’’ With this opinion the 
Boston Advertiser agrees, observing: “‘ His deci- 
sions were rarely set aside, and thus through- 
out his career has been bred and made firm a 
public faith in him and his works in the 
law.” 





Judge Putnam’s Views on 


7 HE principal cause of disaster to trains 


is the habit of getting behind time, 
and the principal cause of disaster in the 
courts is the same.” 

These words are taken from a communica- 
tion sent to the Portland (Me.) Press by 
Judge William L. Putnam of the United 
States Circuit Court of Appeals, in which he 
expresses some views regarding legal proce- 
dure suggested by the recent miscarriage of 
justice in Lake County, Tenn., where the trial 
judge whose proceedings were afterward re- 
versed pushed matters to an extreme in order 
to secure the conviction of eight persons 
accused of the murders at Reelfoot Lake. 

This case, he writes, illustrates the ills of 
small counties. It is there impossible to 
obtain prosecuting attorneys of proper skill 
and experience. But the main difficulty here 
arose from the fact that the accused were 
entitled under the statute to 192 challenges, 
over one quarter the total number of persons 
qualified to serve as jurors in the county. 
The situation was also complicated by the 
fact that the whole county was inflamed 
against a corporation, on account of its 
summary disposal of fishery rights which had 
been enjoyed by individuals for more than 
one hundred years, and the question of the 


the Reelfoot Lake Case 


sympathy of jurors with the murderers came 
up. It was not at all strange, therefore, that 
the trial judge pushed his proceedings to an 
extreme :— 


‘“‘Under the circumstances it is not at all 
strange that the Supreme Court of Tennessee 
said of the trial judge that ‘he assumed control 
from the start’ of the matter of selecting the 
grand Jury. Of course under the circum- 
stances I have described it would be almost 
impossible to obtain an indictment from any 
grand jury. Consequently he secured thir- 
teen jurors by selecting them from the by- 
standers. It may well be presumed that he 
made this selection arbitrarily in view of in 
some way securing an indictment. 
one that follows thoroughly, it is also plain 
he went to the extreme of the law, and had 
to, in order to secure a verdict from a hostile 
county. ... The wonder is not that the 
verdict was reversed but that the trial court 
was able to get any verdict at all.’ 


Hence it is not the courts of Lake county 
that are to be condemned, says Judge Put- 
nam, but rather the constitution of these 
small counties by the legislature. Moreover,— 


“The great cause of what are called failures 
of justice is in the legislature. A striking 


illustration of that fact is found in the Con- 
gressional habeas corpus act in 1872, which 
was so loosely drawn that there was no pos- 
sible way of preventing any person postponing 
execution of criminal judgment by appealing 
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through various courts, and finally to the 
Supreme Court of the United States. The 
most serious of unjustifiable delays which have 
occurred have occurred in this way. ‘ The act 
provided no ossible method by which these 
appeals oak be prevented, although it was 
apparent to every judge that they were of the 
most frivolous character. Con ress, within the 
last two years, has remedied this in part, but, 
through its careless legislation, only in part; 
so that, by going through another channel, 
the criminal has the same opportunity as 
ore. 

A more striking illustration of this fact is 
in section 335 of the Congressional codifica- 
tion of penal laws of the United States, ap- 
roved last March, which section provides 
that all offenses which may be punished for a 
term exceeding one year shall be deemed 
felonies. This is a radical change in the law, 
as the great mass of crimes under the federal 
statutes were misdemeanors, and the difficul- 
ties in the way of proceeding with the trial 
of felonies are very much greater than with 
trying misdemeanors.” 


With regard to the general character of our 
judicial procedure, there are some localities, 
as the state of Massachusetts, for example, 
“where judicial justice is advanced as much 
as in any part of the world.’”’ Even Parlia 
ment has had to grant universal appeals, of 
late, in criminal trials. He concludes:— 


“It is not to be forgotten that it is not 
always wise to make litigation too easy. 
Somebody who was steamboating as a pas- 
senger down the Mississippi river spoke to 
the captain of the steamer of the crooks and 
eddies. The captain replied: ‘Stranger, you 
must thank the Lord for these; otherwise the 
whole country would have been out in the 
Gulf of Mexico centuries ago.’ Nevertheless, 
while it is not wise to make litigation too 
facile, it is certain that there are existing 
evils as there always are in all human matters 
which can be remedied; and it is also more 
certain that there will be new evils springing 
up in lieu of these now existing unless vigi- 
lance is constantly exercised in all directions.” 
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Articles on Topics of Legal Science 
and Related Subjects 


“The Law of Aérial 
North 


Aérial Navigation. 
Navigation.”” By Lyttleton Fox. 
American Review, v. 190, p. 101 (July). 

“Should the state, by the exercise of the 
right of domain, take the air above a certain 
fixed height and devote it to the purposes of a 
public highway, this would seem to be a par- 
tial solution of the problem of trespass. It 
would not be a complete solution, because as 
matters stand at present the aéroplanist, in 
order to make a landing, must arise and 
descend on a slanting course, and should 
this continue to be necessary trespasses would 

committed while passing between the 
earth level and the upper air. The project 
of condemning the air, while in a sense novel, 
would be perfectly feasible from a legal stand- 
point.” 

Animals. ‘‘The Dog and the Potman: or 
‘Go it, Bob.’” By Sir Frederick Pollock. 
25 Law Quarterly Review 317 (July). 

A reply to a recent article in 22 Harv. L. 
Rev. 465 (see 21 Green Bag 284, June). 

_“The somewhat discursive judgments de- 
livered by the five learned judges who took 
part in deciding Baker v. Snell (1908) 2 K. B. 


352, 825, 77 L. J. K. B. 1090, in the Divisional 
Court and the Court of Appeal, have aroused 
Mr. Thomas Beven to a drastic utterance in 
the May number of the Harvard Law Review. 
Now Mr. Beven, as our readers know, is a 
specially learned and expert critic on every- 
thing connected with the law of negligence, 
including the cases of ‘extra-hazardous risk,’ 
as Mr. Justice Holmes names them, in which 
negligence need not be proved. When such 
a critic attacks the Court of Appeal at large, 
and publishes his argument in a jurisdiction 
where English decisions, though constantly 
quoted with respect, are not binding authori- 
ties, it is a matter not to be neglected.” 


Capital Punishment. “Capital Punish- 
ment..’’ By Cosmo G. Romilly. Westminster 
Review, v. 172, no. 6, p. 96 (July). 


“Ts it right to put men to death on circum- 
stantial evidence, as the evidence in murder 
trials is nearly always of necessity? People 
say that innocent people are never put to 
death, but most people put too much trust 
in circumstantial evidence. In the Grant- 
Duff memoirs there is a story told of Lord 
Denman, of which the following is the gist: 
He wished to send some wine one day to a 
friend older than himself, and gave instruc- 
tions accordingly. The wine, however, was 
put into bottles which had had poison in 
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them. Now Lord Denman points out that 
if his friend had drunk the wine and died, it 
would have been a clear case of,murder, as 
not one of his own bottles was poisoned and 
his friend’s will was in his favor. Circum- 
stantial evidence may be most misleading.” 

Carriers. See Public Service Corporations. 

Contempt. ‘The Summary Process to 
Punish Contempt.’”’ By John Charles Fox. 
25 Law Quarterly Review 238 (July). 

The writer draws these conclusions :— 

(1) “That in the fourteenth century and 
onwards—perhaps down to the early part of 
the eighteenth century—the jurisdiction of 
the King’s justices to punish contempts of a 
criminal nature summarily was limited to 
offenses, not heinous, committed in court in 
their actual view, and to breaches of duty by 
officers of justice. 

(2) “That in the eighteenth century the 
summary jurisdiction was held to extend to 
all contempts whether committed in or out 
of court.” 

Corporations (Scotland). ‘‘Joint Stock 
Enterprise in Scotland Before the Companies 
Acts.” By J. Roberton Christie. 21 Juridical 
Review 128 (July). 

“The genius of the Scots law of ‘Society’— 
based as it was upon civil law conceptions, 
and amenable to Continental and especially 
to French influence—was much more con- 
genial to the development of the idea of a 
company as an entity independent of its 
constituent members and trading upon the 
credit of its own resources than was the 
common law of England.... A line of 
development was entered upon which—had 
circumstances been more favorable to its 
continuance than they proved to be—might 
have led to the growth in Scotland of a full- 
blown system of non-statutory company law, 
in which a place might have been found for 
nearly all the latest developments of modern 
company law.” 

“Is the Creation of a Floating Charge 
Competent to a Limited Company Registered 
in Scotland?—II.” By A. J. P. Menzies. 
21 Juridical Review 159 (July). 

“Against the competency of a floating 
charge in the case of a Scotch company there 
is nothing to be said on the question of policy. 
It is a form of raising money greatly valued 
by English companies—'too convenient a form 
of security to be lightly abolished.’ ... It 
is hardly conceivable that Scotch influence in 
Parliament could have purposely excluded 
Scotch companies from the use of this favored 
commercial expedient of English companies.”’ 


See Interstate Commerce, Public Service 
Corporations, Railways. 

Criminology. ‘‘Race Improvement by Con- 
trol of Defectives (Negative Eugenics).” By 
Alexander Johnson. Annals of the American 
Academy, v. 34, no. 1, p. 22 (July). 


The Green Bag 


“I think neither restrictive marriage laws, 
elimination by a painless death, nor whole. 
sale sterilization can be applied, at any rate 
within the next generation or two, so as to 
have any serious effect in the reduction of 
the number of the degenerate classes. But | 
think a process can be applied, and is now 
being applied, partially, in many states, with 
remarkable success, that is entirely within 
our power to apply thoroughly. I think that 
the whole class of the feeble-minded and the 
epileptic, say two-fifths of one per cent of 
the whole population, may be at once segre- 
gated and taken into permanent, maternal 
care by the good mother state.” 


“Political Assassination in London.’’ By 
J.D. Rees. Fortnightly Review, v. 86, p. 272 
(Aug.). 

‘‘We have often heard the expression, ‘A 
man without an enemy.’ As a matter of 
fact, there are few such amongst public men; 
but it is probable that the late Sir Curzon 
Wyllie was such a man. For my part, I have 
no doubt whatever that the assassin, inflamed 
with anarchical literature and political fanat- 
icism, went out to an assembly of Anglo- 
Indians to shoot the most prominent person 
with whom he came in contact.” 

See Immigration, Insanity. 


Damages. See Tort. 


Declaration of London. “The Laws of 
Naval Warfare.” By D. Oswald Dykes. 
21 Juridical Review 113 (July). 

“Never before, perhaps, did the British 
Government throw the weight of its influence 
so strongly on the side of neutrals. And the 
relief given to neutrals by the rules which we 
have considered is in some respects consider- 
able. The keynote of the Instructions to the 
British Delegates was in the sentence already 
quoted, that ‘what the commerce of the world 
above all desires is certainty,’ and it is mainly 
in the settlement of open and. disputed ques- 
tions that the trade of the world will benefit. 

“To the jurist, this Declaration has some- 
thing of the interest of a codification of a part 
of the Law of Nations which before was nebu- 
lous and uncertain.” 

Likewise in an appreciative strain is this 
able review of the work of the Conference:— 


“International Prize Law and the Declara- 
tion of London.”’ Edinburgh Review, v. 210, 
p. 162 (July). 

“The more nations are united as to the 
form in which prize law should be applied, 
the less is the need for the intervention of the 
international court, whose decisions will not 
be obtained without untold loss of time; and 
therefore those who hold that it is desirable 
that there should be a consensus of inter- 
national opinion in maritime prize law will 
do well to endeavor to secure from time to 
time amendments in the Declaration of Lon- 
don, which can only be regarded as the begin- 
ning of an international code.” 
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Divorce. See Marriage and Divorce. 


European Politics. ‘“‘The Year in France.”’ 
By Stoddard Dewey. Alflantic, v. 104, p. 245 


(Aug.). 

“The year in France—from May, 1908, to 
May, 1909,—has seen two events such as 
mark the turning of the tides of history. 

“One is the Agreement between Germany 
and France concerning Morocco. While it 
leaves Germany unhampered in her domina- 
tion of Central Europe as far as Constanti- 
nople, it comes as a final recognition of the 
immense colonial dominion which France has 
won for herself during the past quarter of a 
century. 

“The other is the strike of ‘state function- 
aries,’ and their relations with the revolu- 
tionary General Confederation of Labor. It 
is one sign among many of the disorganizing 
of the Parliamentary Republic in France, and, 
perhaps, of a spontaneous reorganizing of 
society in depths which factitious political 
government has reached only to trouble.” 

Examination of Prisoners. ‘‘The ‘Third 
Degree’—Its Origin and History.”” 18 Bench 
and Bar 9 (July). 

“While we are not ready to go to the length 
of advocating the prohibition of all prelimi- 
nary examination by officers of the peace, the 
license now permitted ought, in our judg- 
ment, to be curtailed. The practice should 
be placed under such definite statutory re- 
strictions that the natural and constitutional 
rights of the weakest and most ignorant 
prisoner may be adequately protected.” 

Government. ‘The Cult of the Unfit.” By 
E.B.Iwan-Muller. Fortnightly Review, v. 86, 
p. 207 (Aug.). 

Of leading importance as a study of the 
proper functions of the government in rela- 
tion to the private citizen, and one of the 
most notable of the magazine articles of the 
month, is this article giving a drastic exposi- 
tion of the extent to which the age sets a 
premium on mediocrity and inefficiency. Its 
tonic plea for the substitution of more enlight- 
od opinions for the false metaphysical 
Nealism ruling so much of our politics and 
jurisprudence should not pass unheeded. 

“When the future of his own race is in 
question,’’ says this writer, ‘‘man ignores the 
teaching of nature and leaves the fitness of 
future generations to Providence or to chance. 
As with the physical body, so with the body- 
politic. .. . The development of the doctor 
and of the politician is subject to the same 
conditions. But there is a marked difference 
in the rate of progress. Both pass, or should 
pass, through the different stages of empir- 
\cism, metaphysics, and science. .. . Weare 
emerging from the purely empirical stage and 
are just entering the metaphysical, the land 
of the mirage, the home of the ideologue. The 
political empiric applied his remedies after 
the fashion of the primitive herbalist. He 
administered to his patient what experience 
had taught him ‘would do him good.’.. . 
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In his track came the ideologue, with his 
unproved, untried, and often imaginary scheme 
of causes and effects, related in his mind by a 
nexus which no amount of experience would 
ever break. Talleyrand tells us that during 
the Consulate he was astonished to see some 
of the most violent of the Jacobins leaving 
the study of Napoleon. Napoleon said, ‘Ah, 
you do not know the Jacobin. There are 
two classes of them—les sucrés et les salés. 
The one you just saw come out was a salé; 
with these I do what I wish: no one better fit 
to defend all the daring acts of a new Power. 
Sometimes it is necessary to stop them, but 
with a little management it is soon done; 
but the sucrés Jacobins—they are ungovern- 
able. With their metaphysics they would 
ruin any Government.’ Today is the day of 
the sucré Jacobin. He is particularly inter- 
ested in the problem of poverty and the 
inequality of wealth. His fellow, the salé 
Jacobin, would solve the problem of in- 
equality by rushing at his neighbor with a 
bludgeon in his hand and _ shouting, ‘Sozs 
mon frére, ou je te tue’; and he would settle 
the unequal distribution of wealth on the 
same simple and effective principle. The 
other, however, being cursed with a political 
conscience, seeks to justify the same ends by 
metaphysical reasons. The mental process is 
not very recondite. The problem which pre- 
sents itself may be stated thus: Poverty and 
its attendant miseries are due to the struggle 
for life. If there were no struggle there would 
be no resultant evil. Inequality in like 
manner is due to competition, a phase inci- 
dent to the struggle; if there were no competi- 
tion there would be no inferiority. . . . 

“The new trades-unionism consciously or 
unconsciously aims at the establishment and 
endowment of mediocrity by the elimination 
of competition. .. . Upon a thousand plat- 
forms orators declaim as if the whole policy 
of a great Empire ought to be determined 
solely by the duty of administering to the 
wants of its less fit and, therefore, of its less 
efficient members.’’ This writer condemns 
what he calls ‘‘the cult of the unfit, as taught 
by our Radical Socialists, and as translated 
into practice by the present Chancellor of the 
Exchequer.” 

Closely correlated with the foregoing topic 
is the question of an elective or appointed 
judiciary. Needless to say, the elective judi- 
ciary is less certain to succeed in maintaining 
the régime of competition and more likely to 
set up an idealistic construction of statutes, 
where class interests are supposed to be in- 
volved, than a judiciary less directly reflective 
of public opinion. The qualities of an elec- 
tive judiciary are discussed in— 


“The Elective Judiciary and Democracy.”’ 
By Hal W. Greer. 43 American Law Review 
516 July—Aug.). 

“Popular judges render popular decisions; 
popular decisions reflect transitory popular 
sentiment—the antithesis to law and justice. 

“That we have inadequate laws when some 
of our citizens are permitted fraudulently 
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and unjustly to amass stupendous fortunes 
at the expense of the many, is true; but the 
fault, it is earnestly contended, does not lie 
at the door of the cautious and carefully 
selected appointive judiciary. On the con- 
trary, the corrective remedy lies in the very 
influence ‘the people’ are supposed to directly 
exert—the executive and legislative branches 
of the government.” 

The clearing away of obscurities in the 
“twilight zone’’ wherein the boundary be- 
tween public and private rights lies hidden— 
the determination, in a word, of the rights of 
the individual by society—must of course 
devolve, in the United States, chiefly upon 
the Supreme Court, as the guardian and ex- 
positor of the Constitution. That its labors 
are constantly being increased by the con- 
current action of Congress and of forces of 
social evolution is evident from the follow- 
ing :-— 

“The United States Courts.”” By Orin Jud- 
son Field. North American Review, v. 190, 
p. 74 (July). 

“A rapidly increasing amount of litigation 
of national importance is becoming the sub- 
ject-matter of suits in the federal courts,” 
and the expense of administering the affairs 
of these courts during the year was $8,400,000. 
Hence our federal judiciary ‘is charged with 
a grave and important work in passing judg- 
ment upon the thousands of cases coming 
before it each year.” 

Interesting to all those interested in con- 
stitutional questions is the problem of our 
neighbor the Dominion of Canada how best 
to nullify laws which in the United States 
would easily be —- of as unconstitu- 
tional. Professor Dicey’s advice is here 
given :— 

“Unjust and Impolitic Provincial Legisla- 
tion and its Disallowance by the Governor- 
General.” By Professor A. V. Dicey. 45 
Canada Law Journal 457 (July). 

“There is nothing in the [British North 
America] Act, as far as I can see, which pro- 
vides that a law passed by a provincial legis- 
lature shall not be palpably unjust; nor is 
there anything in the Act, as there is in the 
Constitution of the United States, prohibit- 
ing the passing of a ‘law impairing the obliga- 
tion of contracts.’ The guarantee provided 
by the B. N. A. Act, 1867, against possible 
injustice resulting from the legislation of a 
provincial legislature is to be found, if any- 
where, in the Governor-General’s power under 
the B. N. A. Act, 1867, ss. 56, 90, to disallow 
any law passed by a provincial legislature.”’ 

Turning now from the broader to the more 
special phases of the science of government, 
we find interesting contributions, in the fol- 
lowing articles, to the study of the royal 
prerogative in England, to that of our most 
ancient still surviving popular legislative 
assemblies, as illustrated in the case of the 
Isle of Man, and to that of contemporary 
political conditions in Hungary :— 
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Great Britain. ‘The Immunity of the 
Crown from Mandamus.” By W. W. Lucas. 
25 Law Quarterly Review 290 (July). 


The presence of many restrictions “reduces 
the authority of the judiciary over the execu. 
tive to something very small.’’ And several 
decisions ‘‘tend to raise the suspicion that 
the courts have considered that some limit 
should be placed upon the automatic exten. 
sion of the royal prerogative to an indefinite 
and ever-growing number of public officials.” 


Hungary. ‘“‘The Problem of Hungary.” 
Edinburgh Review, v. 210, p. 134 (July). 

“The problem of Hungary remains what it 
always was—that of a proud and high-spirited 
race maintaining on the one hand its right 
to its inherited liberties; on the other hand 
its right to dominate over peoples upon whom 
it looks down as inferior.” 


Isle of Man. ‘‘The Constitution of the Isle 
of Man.” By R. D. Farrant. 25 Law Quar- 
terly Review 255 (July). 

“The Icelandic Alpingi came to an end; 
the Norwegian and Swedish moots lost their 
continuity of existence; and in no other 
country, civilized or uncivilized, has there 
existed for over one thousand years a free and 
independent legislature truly representative 
of the country, whose assent to all new laws, or 
alterations of old ones, was required to be 
given in solemn form. We may therefore 
say with truth that the Manx Legislature is 
the oldest in the world.” 

See also, South African Union. 


Immigration. ‘Immigrants and Crime.” 
By William S. Bennet, M.C. Annals of the 
American Academy, v. 34, no. 1, p. 117 (July). 


“The relation of the immigrant and the 
criminal may be summed up as follows: There 
is a great deal of exaggeration on both sides. 
Do not believe that the majority of immi- 
grants coming here from the southern Euro- 
pean countries are either criminals or have 
criminal instincts. It is not so. Think of 
them not as a mass, but with the knowledge 
that they are men and women, each with 4 
separate individuality. On the other hand, 
do not believe that they are all angels bya 
good deal, because they are not.” 


Injunctions. See Procedure. 


Interest. ‘‘Interest on Debts Where Inter- 
course Between Debtor and Creditor is For- 
bidden by a State of War.” By Charles Noble 
Gregory. 25 Law Quarterly Review 297 (July). 

“The question whether or not interest 
should run upon a debt where debtor and 
creditor are separated by the line of war, s0 
that all communication between them is pro- 
hibited and illegal, is an interesting one and 
has been dealt with by the courts of the 
United States with great frequency.” 


Interstate Commerce. ‘The Commodities 
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Clause.” By L. C. Marshall. Journal of 
Political Economy, v. 17, p. 448 (July). 

“No one questions that the clause was 
adopted in the hope of stopping real evils. 
Whether that clause, as popularly inter- 
preted, employed a wise method is another 
matter. e who believes that a rigid matrix 
should not be prepared for a developing indus- 
trial situation does not regret that the 
Supreme Court adopted a new interpretation. 
He does not regret that other, and less rigid, 
methods of reaching the evils here involved 
may now claim consideration.”’ 

Government, Public Service Corpora- 
tions. 

Insanity. ‘‘The Lunatic, A Ward of the 
Court.” By Frederick A. Fenning. 43 Ameri- 
can Law Review 527 (July—Aug.). 

“It is a reasonable hope that the Congress 
of the United States, sitting as a legislature 
or common council for the District of Colum- 
bia, will give to the seat of government a 
lunacy law which shall be founded upon an 
advanced medical view, as well as upon a more 
complete appreciation of the paternal juris- 
diction of the Courts.” 

See Criminology. 

Legal History. ‘‘Pleading Rules at Com- 
mon Law.” By T. F. Martin. 25 Law 
Quarterly Review 284 (July). 

“Pleading, as a science, dates from the 
reign of Edward I. In subsequent reigns it 
became deteriorated, not to say disgraced, 
by the subtle distinctions invented by the 
profession. In 1852 pleading was again put 
on a rational basis, but in 1873 a new system, 
that of pleading facts instead of law, was 
inaugurated. Whether the old system (cleared 
of its excrescences and with ample powers of 
amendment) or the new is the better is a 
question on which opinions differ, though the 
balance of opinion appears to be decidedly in 
favor of the new system. There is not less 
difference of opinion, as there are still widely 
different systems of pleading and procedure, 
in the United States.” 

See Contempt, Corporations. 

Legislative Procedure. ‘‘The Privileges of 
the House of Commons in Regard to Finance 
Bills.” By H.C. Malkin. Quarterly Review, 
no. 420, p. 256 (July). 

“The conclusion from these and many 
other precedents —— to be that, while in 
theory the House of Commons adheres to its 
most extreme claim to absolute independence 
in matters however remotely affecting finance, 
yet in practice, whenever an amendment 
made by the Lords appears to the Commons 
desirable in itself, they will find some excuse 
for waiving their privileges and agreeing 
thereto. henever there is a disagreement, 
the true cause of it lies in the amendment itself 
and not in the breach of privilege.” 

See Government. 

Marriage and Divorce. ‘‘The Instability 
of the Family.” By J. P. Lichtenberger, 
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Ph.D. Annals of the American Academy, 
v. 34, no. 1, p. 97 (July). 

One of the most suggestive estimates of the 
meaning of divorce we have met with for 
some time is here stated :— 

“The true causes of the modern divorce 
movement are inherent in our modern social 
situation. It is a problem of adjustment of 
society to our new economic, social, and 
ethical environment due to progress. The 
stress of modern economic life, rising standards 
of living, the passing of the economic function 
of the aden the economic emancipation of 
women, the struggle for social liberation, the 

opularization a Ge, the increase of popular 
earning, the improved social status of women, 
the revised ethical concepts, the equal stan- 
dard of morals for both sexes, the higher 
ideals of domestic happiness, the new basis 
of sexual morality—these are the forces that 
are producing their inevitable results. The 
old religious-proprietary family of patriarchal 
authority is doomed, and until the new 
spiritual restraints are formed to take the 
place of those that are passing away a condi- 
tion which, in the sight of some, will border 
on chaos is bound to result. The present phe- 
nomena we are fully persuaded are the phe- 
nomena of transition and are alarming only 
to those who view the family as an institution 
which has its origin in and depends for its 
perpetuation upon external authority.” 

That which is popularly believed to be the 
traditionally uncompromising attitude of the 
Roman Catholic Church toward divorce is 
ventilated in afew keen criticisms by the 
Protestant Episcopal Bishop of Albany :-— 

“Divorce.” By Bishop Doane. Century 
Magazine, v. 78, p. 608 (Aug.). 

A comment on the views expressed by 
Cardinal Gibbons and Professor Ross in the 
May number of this magazine. 

‘““When we remember the very doubtful 
and even contradictory attitude of the Roman 
clergy as to the validity of baptisms not ad- 
ministered by themselves, and realize that 
Rome regards as dissoluble the marriages of 
all unbaptized persons; and when one adds 
to these facts the number and variety of the 
diriment impediments, often not known until 
discovered and used as reason and excuse for 
getting rid of an unhappy marriage,—really 
more in number than the causes for divorce 
in the worst of our states,—it seems to me 
that it is a play on words to hold up the 
Roman Catholic Church, in its teachings or 
in its practice, as the one protector of the 
sacredness of the marriage tie.” 

Pleading. See Legal History. 

Procedure. ‘Injunctions in Criminal Prose- 
cutions.” 2 Lawyer and Banker 78 (Aug.). 

“Truly, a criminal can hope for but little 
from the courts of equity; and an innocent 
party who is indicted can look for no more 
than the guilty. 

“It is submitted that criminal courts should 
be empowered to go beyond the determination 
of the question of the guilt or innocence of an 
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accused, so that, in case of an acquittal, the 
court may inquire and award damages in 
accordance with the equities of the case, or 
that equity be empowered to inquire and 
enjoin prosecutions where there is, prima 
facie, merit in the defense which the accused 
may be enabled to make upon trial.” 


See Contempt, Legal History. 


Public Health and Morals. ‘‘The Impor- 
tance of the Enforcement of Law.” By 
Champe S. Andrews. Annals of the American 
Academy, v. 34, no. 1, p. 85 (July). 


“Instead of saying that laws are abso- 
lutely necessary to prevent all public health 
evils, I would say that in most instances the 
passage of laws to correct these abuses is a 
necessity, but that we must not stop with 
the mere enactment of the law. We must 
also provide a means for its enforcement. 
That _ of the law which provides the means 
by which it shall be enforced is of as much 
importance as the law itself. Many recal- 
citrant and criminal legislators pass laws at 
the request of the reformers of our commun- 
ity, and the reformers go away satisfied with 
what has been done, yet we may read the 
statistics after the passage of that law and 
find no convictions under it and no good 
accomplished.” 


Public Libraries. ‘“‘The Legal Status of the 
Public Library in the United States.” By 
Bernard C. Steiner. 43 American Law Re- 
view 536 (July—Aug.). 

Treats of decisions of the courts under the 
following headings: The Library as an Insti- 
tution of Learning; The Public Library as a 
Public Charity; Extent of Exemptions from 
Taxation; Conditions or Directions Connected 
with Gifts to Libraries; Control of Libraries 
by Municipalities; Rights of Members of a 
Library Staff Under a Civil Service Law. 


Public Service Corporations. ‘‘Law Gov- 
erning Telephone and Telegraph Service.” 
By Charles A. Enslow. 2 Lawyer and Banker 
101 (Aug.). 

“In view of the decisions which have been 
rendered, it may be stated as law that where 
the agent of a telegraph company receives a 
message over the telephone for transmission 
over the wires of the telegraph company, 
where it is the custom to so receive messages 
for transmission in that manner, and acts 
within the apparent scope of his authority in 
so doing, in the absence of knowledge on the 
part of the sender that the agent is not so 
acting by authority, the agent taking the 
message over the telephone acts as agent of 
the telegraph company and not as the agent 
of the sender, and that the company will be 
bound by his act and liable in damage for 
loss sustained through errors made by such 
agent.” 


See Interstate Commerce, Railways. 


Race Discrimination. ‘Race Distinctions 
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in American Law, VII.” 
Stephenson. 
(July—Aug.). 

This installment sets forth the effect of the 
Civil Rights Bill of 1866, of the Civil Rights 
Bill of 1875, and of the civil rights legislation 
of the states since the Civil War. 


A a as opposed to a juristic treat. 
ment of the problem of the negro vote js 
given by a Southerner in the following :— 

“The Negro in Politics.”” By Judge Harris 
Dickson. Hampton’s, v. 23, p. 225 (Aug.). 

The author discusses the effect certain 
to follow giving the negro the right to vote. 

“As the matter now stands the negro is 
disfranchised chiefly on the ground of illiter. 
acy. But the educational qualification for 
suffrage is a barrier of straw that a generation 
may utterly destroy. For instance, in the 
state of Mississippi there are 50,000 more 
black males of voting age than white males of 
voting age. This, upon the basis of manhood 
suffrage, would put every state office in the 
hands of negroes and the renegade whites 
who fatten on their folly.” 

Railways. ‘The Railway Situation in 
Italy.” By Filippo Tajani. Quarterly Journal 
of Economics, v. 23, p. 618 (Aug.). 

“Under state operation we have liberally 
reformed our passenger service, we have 
greatly lowered rates, and we have increased 
the number of trains and the comforts of 
travel. Some of these provisions encourage 
traffic, and may have the effect of increasing 
earnings; but, in general, such liberality is not 
consistent with a good financial showing.” 

So favorable a financial showing is evi- 
dently not made in New Zealand :— 

“Railways in New Zealand.” By James 
Edward Le Rossignol and William Downie 
Stewart. Quarterly Journal of Economics, 
v. 23, p. 652 (Aug.). 

‘Notwithstanding the large financial losses 
of the railways, practically nobody in New 
Zealand proposes private ownership as a 
remedy. ... While the sale of the rail- 
ways to a private company would probably 
yield good financial returns and further rather 
than retard the development of the country, 
the creation of a great monopolistic corpora- 
tion might introduce a source of corruption 
new to New Zealand political life.’’ 

Statute of Frauds. ‘‘ What is ‘Goods, Wares 
and Merchandise?’’’ By E. Connor Hall. 
43 American Law Review 532 (July—Aug.). 

‘*The rules for distinguishing ‘goods, wares 
and merchandise’ from ‘work and _ labor,’ 
under the seventeenth section of the Statute 
of Frauds, have been widely varying in differ- 
ent jurisdictions, and often in the same juris- 
diction at different times. ... Within re 
cent years there has been propounded a new 
test for distinguishing between merchandise 
and labor. This test is: Is the article, when 
manufactured, fit for the general market, of 


By Gilbert Thomas 
43 American Law Review 547 
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is it of such peculiar construction"as to be of 
value only to the particular person ordering 
it?” i 

Status. 

South African Union. 
view, v. 210, p. 1 (July). 

The disposition in England seems to be in 
the main, to take an encouraging view of the 
new political entity in process of formation 
in South Africa. In an able historical treat- 
ment of the whole movement, we read :— 

“Unification had much to recommend 
it... . The comparative failure of Presi- 
dent Roosevelt’s campaign of reform in 
America was attributed or to the ineffec- 
tiveness of the federal authority against the 
power of the states, which at times seemed 
to render all improvement and even all 
vigorous administration impossible. ... In 
the United States, Alexander Hamilton’s 
efforts to secure closer union were thwarted 
by state jealousies, for which the country had 
to pay by the bloodiest war of modern times, 
and is still paying even today by an unneces- 
sary weakness of administration. .. . 

“The war [in South Africa], as we believe, 
cleared away forever some serious obstacles 
to the union of the two races, and many of 
the rest were removed by the grant of respon- 
sible government so promptly, so boldly, and 
so unreservedly by Sir Henry Campbell-Ban- 
nerman’s Ministry. This gift has also con- 
firmed the loyalty of South Africa.” 

Similar cordiality toward the new Union of 
South Africa is expressed in the following :— 

“The South African Union.”” Anon. Black- 
wood’s, v. 186, p. 284 (Aug.). 

“When one party in the state claims all the 
credit for an event which all welcome,’’ we 
are here informed that it is “‘only fair to point 
out the greater claims of others.”’ The Liberal 
policy has not produced ‘‘the bad results which 
many anticipated, but the Liberals ‘‘gambled 
on an offchance, and gambling is no true 
statesmanship.” Rather should we recognize 
the fact that the new Union of South Africa, 
due to the co-operation of the two races with 
the help of a commissioner appointed by the 
Conservatives, was built upon “foundations 
laid by Mr. Balfour’s Government and their 
great Viceroy.’ ”’ 


Taylor’s Science of Jurisprudence. ‘‘A New 
Apology for Plagiarism.’”’ By Prof. James 
Mackintosh, K.C. 21 Juridical Review 178 


(July). 

The controversy with reference to Dr. 
Taylor’s work, in which that gentleman has 
decidedly got the worst of it, continues some- 
what wearisomely, but it is interesting to read 
an editorial estimate of the value of the 
vaunted ‘‘discovery”’ :— 

“The great ‘discovery’ is announced in 
these words:—'Roman public law has per- 
ished, leaving behind it the inner part, the 
private law, which lives on as an immortality 
and universality—as the fittest it survives. 
For the same reason English public law is 


See Race Discrimination. 
Edinburgh  Re- 
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living on and expanding as the one accepted 
model of popular government.’ There is noth- 
ing particularly new in thedescription of Rome 
as the law-giver of the world, or of England as 
the mother of Parliaments; and it is a gross 
exaggeration of these commonplaces to lay 
down as a general proposition, applying with- 
out qualification to Continental Basse and 
Latin America—that ‘the outer shell of the 
state, the system of Parliamentary govern- 
ment, is purely English through deliberate and 
recent imitation, while the interior core of 
private law is essentially Roman.’ But even 
if the thesis were as new and true as its author 
believes, what relevancy has it to the charge 
that he has helped himself without proper 
acknowledgment to the ideas and phrases of 
others? The man who is capable of original 
work has least excuse for copying.” 


Torrens System. ‘‘The Torrens System in 
Ontario.” By A.McLeod. 29 Canadian Law 
Times 695 (July). 


“It is too late in the day to advance any 
argument in favor of the Torrens system, 
it is now classified with the proven things. 
The advantages of it in Ontario would be 
enormous.” 


Tort. ‘‘English Law in Scots Practice; 
III, Tort and Reparation Generally.”” By 
Hector Burn Murdoch. 21 Juridical Review 
148 (July). 


“Scots Law recognizes that there are wrongs 
without a money standard, and, as a com- 
prehensive rule, that a person suffering an 
injury of this description is no less entitled 
to ordinary redress. On the other hand, 
English Law does not admit this general 
principle, and knows no claim of solatiwm as 
such. Indeed, it is commonly supposed and 
asserted that solatium is never awarded there.”’ 

However, ‘‘in substance damages may in 
many cases be obtained by English Law in 
respect of non-pecuniary loss, 2. e., solatium 
as understood in Scotland. Indeed, English 
Law goes to the very other extreme, and 
allows for ‘nominal’ damages in circumstances 
where no actual damage of any kind has 
been sustained.” 

Both the leading and the incidental differ- 
ences between Tort in English Law and 
Reparation in Scots Law are pointed out, with 
some attention to Defamation together with 
other subjects. 


War. See Declaration of London, Interest. 


Waters. ‘The Water Law of the Public 
Domain.’”’ By Samuel C. Weil. 43 American 
Law Review 481 (July—Aug.). 

This article is of interest to those who have 
been inclined to gong Secretary Ballinger’s 
views to those of his critics, in the contro- 
versy that arose at Spokane, Wash., at the 
recent conservation Congress held there. 

“The theory of the law of water, under 
what has come to be called the ‘California 
Doctrine,’ has been continuously the same 
from pioneer times to the present day; namely, 
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an appropriation is an interest in fee im the 
public lands equal to any subsequent patent 
of riparian land, on the ‘free exploitation’ 
theory that an appropriator on public land 
never was a trespasser, but it is and always 
was treated as actually a guarantee in fee of 
the federal government... . 

“Both Congress and the Supreme Court of 
the United States joined in this theory, and 
it is the foundation of the ‘California Doc- 
trine’ of Water Law of the Public Domain; 
the term ‘appropriation of water’ means, in 
California and the states following the his- 
torical basis, such a title (and only such) as, 
because acquired on public land under the 
federal policy of free rights in the public 
domain, is valid against a riparian owner 
where (and only where) the riparian patent 
issued subsequent to the appropriation. 

““As the law developed since 1866, actual 
documentary patents were issued by the 
United States to lands and to mines. This 
has never been done regarding waters, but 
the theory is as though it were. As to the 
yet undisposed of water on public lands, there 
would hence appear, under this historical 
theory, a field for federal legislation, pro- 
vided it repeals or modifies the guaranty of 
free appropriation (under local rules) con- 
tained in the Act of 1866. Congress has 
actually exercised its power recently in pro- 
viding that ‘riparian rights’ shall not exist 
in the Black Hills. 

“This theory, however, is in force only in 
states following the ‘California Doctrine.’ In 
the other states the ‘Colorado’ or ‘Wyoming 
Doctrine’ is (with the sanction of the Supreme 
Court of the United States in Kansas v. 
Colorado, 206 U. S. 46), adopted, and the his- 
torical theory is not in force. The federal 
jurisdiction and title are denied, and there is 
instead an elaborate state organization which 
has assumed absolute control over all waters 
within their borders. Under the decision in 
Kansas v. Colorado it is difficult to see how 
the policy of conservation can be carried out 
by federal action in these states.” 

Attention may here be called to a demo- 
gogic article which, though of no value, is of 
some interest in connection with the fore- 
going :— 

“The Trust that Will Control All Other 
Trusts.” By John L. Mathews. Hampton's, 
v. 23, p. 201 (Aug.). 

This gives a clear picture of the impending 
tyranny of the water power trust. One of its 
methods of self-aggrandizement is this:— 

“Open the pages of ‘Moody’s Manual’ or 
any other list of these corporations and you 
will find the word ‘foreclosed,’ or the statement 
‘obtained by foreclosure,’ after the name of 
many of the water or steam power concerns 
owned by the grabbers. The word repre- 
sents their favorite method of gaining pos- 
session. In Carolina they have worked this 
asa fine art. They have developed the excel- 
lent and usually legal game of taking the 
local capitalists into partnership with them. 
They adopt them into financial brotherhood, 
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and use local money for the construction work, 
Then they freeze out the unnecessary stock- 
and bondholders, and seize the plant.” 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. 

Cleveland. ‘‘Grover Cleveland: A Record of 
Friendship.’”” By Richard Watson Gilder, 
Century Magazine, v. 78, p. 483 (Aug.). 


“Mr. Cleveland always insisted upon this— 
that if right political policies were simply and 
clearly put before the American people, they 
would oo make a wise and honest deci- 
sion. e was sometimes discouraged; but I 
do not think he was ever fundamentally 
shaken in his belief. He realized that there 
might be long periods of indecision or mis- 
take, but he Be forward to a final satis- 
factory outcome. 

‘‘He was encouraged in his view by various 
occurrences in his own public career, for he 
often did a right but risky thing; and instead 
of losing by it his popularity and influence 
were strengthened. It was so with incidents 
in his relations, for instance, with Tammany 
Hall. His letter, when Governor, to the 
Tammany leader in New York, protesting 
against the rg tly by Tammany P i a certain 
silver-tongued, but, ethically speaking, annoy- 
ing member of the legislature, increased a 
personal enmity, but was only another proof 
pon public of the Governor’s fearless recti- 
tude.” 


Gaynor. ‘The Austerity of Judge Gaynor.” 
Current Literature, v. 47, p. 151 (Aug.). 


“Judge William J. Gaynor, who has just 
caused such a commotion in the police depart- 
ment of New York City, is not a man given 
to jesting. He is even described as mirthless 
and smileless. Look upon his counterfeit pre- 
sentment and you will see austerity writ large 
on every feature. He cracks no jokes in his 
court, he laughs not at those the lawyers may 
crack. He takes life seriously and lives it 
earnestly. He is no sour cynic, not at all. 
His faith in the power of an idea and his con- 
fidence in the righteous intentions of the 
ee are a splendid tonic; but if he were the 

usband of the heroine in ‘What Every 

Woman Knows,’ we have an idea she would 
have to work even harder than in Barrie’s 
clever play to get the saving guffaw that 
finally comes from her hard-headed Scotch 
spouse.” 

Knox. ‘‘Knox—‘Able Citizen.’’’ By Ed- 
ward G. Lowry. Putnam’s, v. 6, p. 527 
(Aug.). 

“Mr. Roosevelt told him that he wanted 
him to accept the vacancy caused by Justice 
Brown’sretirement. Mr. Knox declined, leav- 
ing the way open for Attorney-General Moody 
to scale the dizzy height. When Justice 
Shiras retired, the tender of his seat in the 
Supreme Court was made to Mr. Knox by 
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President Roosevelt. Mr. Taft had previ- 
ously declined both of these seats before they 
were offered to the present Secretary of State. 
The idea is firmly lodged in Mr. Knox’s mind 
that some day his mail will be addressed to 
the White House; and it is not the contem- 
porary practice of the Republican party to 
select its Presidential candidate from the 
Justices of the Supreme Court.” 


Nisbet. ‘‘Sir John Nisbet of Dirleton.”’ By 
George B. Young. 21 Juridical Review 170 


(July). 

“A modern author has thus epitomized 
Dirleton’s legal career: ‘When bad judges were 
common, he was one of the worst, and it does 
not appear that in the course of his public 
career he did one act which brightens the 
darkness of his servile and mercenary life.’”’ 


Democracy. ‘‘The Old Order Changeth: The 
Schools, the Mainspring of Democracy.” By 
William Allen White. American Magazine, 
v. 68, p. 376 (Aug.). 

“The Report of the United States Com- 
missioner of Education, 1907, indicates (p. 
525) that there are only twice as many school 
teachers as there are bartenders in the coun- 
try. So while the aggregate amount spent 
for schools is large, the comparative amount 
is small.’ 


Fiction. ‘‘The Iron Empire.’’ By George 
Randolph Chester. Cosmopolitan, v. 47, p. 281 
(Aug.). 

“To the victor belong the spoils, and the 
spoils of this war were the proxies. Breed 
got the proxies, and through personal repre- 
sentatives from his New Jersey offices he 
walked into one meeting after another with a 
majority of stock. He had succeeded, through 
Kelvin, in that apparently impossible dream 
of every railroad man since Stephenson in- 
vented the steam-engine—the concentration 
of every railroad in the United States under 
one management.” 


History. ‘‘Was ‘Secession’ Taught at West 
Point?” By Col. Edgar S. Dudley. Century 
Magazine, v. 78, p. 629 (Aug.). 

“The result of this examination of the 
records of the United States Military Academy 
and of the review of statements on both sides 
of the subject, shows conclusively, to my 
mind, that Rawle’s work, ‘A View of the 
Constitution of the United States’ was intro- 
duced as a text-book by the professor of 
geography, history and ethics for one year 
only (1826), and was then discontinued, never 
again being used; that it was never officially 
adopted as a text-book by action of the 
academic board; that of all the graduates 
named, only one, General Albert Sidney John- 
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ston, of the class of 1826, received instruction 
in that work; that the records show positively 
the use of Kent’s Commentaries from 1841 
until after the beginning of the Civil War, so 
that no one who was graduated during that 
period could ever have had Rawle as an 
authorized text-book. 

“There is no necessity to seek to assign 
‘instruction at the military academy’ as an 
excuse for the action of those who joined the 
Confederacy or for those who remained loyal 
to the Union.” 


Miscellany. ‘Stories of a Famous London 
Drawing-Room.”’ By William H. Rideing. 
McClure’s, v. 33, p. 388 (Aug.). 


“Most of the judges and wg A barristers 
were, of course, frequent among the guests of 
that house. I have been at the Royal Courts 
of Justice in the afternoon, and watched them, 
gowned and bewigged, at their solemn work— 
the judges precise, austere, portentous, Rhada- 
manthine; the barristers deferential, ingra- 
tiating, and all attention. Then they have 
assembled at dinner in the evening, like 
Olympians descending from their pedestals, 
as worldly-wise, as merry, and as familiar as 
common mortals. Who could have been 
more human and amusing than the late Lord 
Chief Justice Russell of Killowen (once Sir 
Charles Russell), a stately, handsome man of 
commanding presence; or his successor, the 
present Lord Chief Justice Alverstone, who, 
when he can be persuaded to sing after dinner, 
is likely to select W. S. Gilbert’s nonsensical 
song from ‘‘Trial by Jury,” and rattle it off 
with the greatest spirit—that song which 
just describes his early days when he had— 


‘** “4 couple of shirts and a collar or two, 
And a ring that looked like a ruby.’ 


“The late Justice Day was another guest, 
he upon whose name was obvious and easy 
play. In criminal trials he was so severe 
that he became ‘Judgment Day’; when he 
married, ‘Wedding Day’; at Bristol, ‘Day of 
Reckoning’; and one day when he was seen 
to nod on the bench, ‘Day of Rest.’ Once 
when he was trying a case, a prolix barrister 
tried his patience, and at the end of a long and 
tedious speech spoke of some bags which were 
in question. ‘They might, me Lud, have 
been full or half-full bags, or again they 
might have been empty bags,’ ‘Quite so, 
quite so, the judge interjected, adding dryly 
and significantly: ‘Or they might have been 
wind-bags.’ 

“On one occasion the conversation turned 
to the thoroughness of the administration of 
the law in Great Britain. ‘We sweat the 
law in England to get all the justice out of it 
we can,’ declared a vivacious gentleman who 
sat next to me, and I infer that no one doubted 
his sincerity or the truth of what he said.” 
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JUDICIAL VERSE 


On the Oxford Circuit, and Other Verses. By 
Sir Charles John Darling. With illustrations by 
Austin O. Spare. Smith, Elder & Co., London. 
Pp. 80. (5s. net.) 


R. JUSTICE DARLING is chiefly known 

in this country from occasional refer- 

ences in the English journals to his lively 

sense of humor and to his versatility and 

learning as one of his Majesty’s judges. This 

little book shows him in the light of a poet of 

no ordinary accomplishments. For he evi- 

dently is a writer of verse of better quality 

than that most commonly encountered in the 
literary mart of today. 

There seem to have been some lawyers who 
have dabbled in verse, among them Black- 
stone, Bacon, and Eldon, but the number of 
poets who have forsaken the law and turned 
to literature is so large that the law could 
doubtless successfully maintain, solely on 
proof of this desertion, an action against 
literature for the dissolution of any vinculum 
matrimonii between them. Poetry and the 
law seem to suffer from incompatibility of 
temper. 

Poetry is made up of the less nutrient and 
useful materials, the fat part of life, while 
the law, on the contrary, is a builder of the 
tissues of private rights and social justice, 
and may be called the lean of life. The 
lawyer is so concerned with the lean part of 
life that, like Jack Spratt, he can eat no fat. 
The poet, like Jack Spratt’s wife, caneat no 
lean. And so, between them both, one would 
suppose an ideal relation of domestic harmony 
to exist. The reason, however, for the incom- 
patibility is found not in the difference be- 
tween tastes, but in defects of digestion. The 
lawyer finds difficulty in digesting poetry, 
and the poet in digesting law. Something is 
assuredly wrong, for all seemingly conflicting 
iriterests of life are reconcilable, and the duty 
of well-balanced humanity is that of reducing 
to a logical unity the baffling and irritating 
complexities of the world. Man is supposed 
to live not by meat alone, nor by vegetables 
alone, but is omnivorous, and he ought like- 
wise in his mental habits to be able to com- 
prehend and assimilate whatever comes along, 
and to derive equal benefit from every whole- 
some variety of intellectual pabulum. If we 


are not much mistaken, the tendency of the 
time is not so much toward the narrow kind 
of specialization as it is toward that general 
specialization which is synonymous with a 
real liberal education; and growing keenness 
of appreciation and sympathy will inevi- 
tably, sooner or later, break down the barrier 
between the law and belles lettres, which are 
apt to have many impulses and thoughts in 
common. 

We are glad to see a judge writing good 
verse, which as regards technique does not 
tempt quibbling criticism, and which other- 
wise considered derives added interest from 
a breadth of worldly experience not generally 
found among men of letters. We are glad 
that Mr. Justice Darling, through such a 
poem as “On the Oxford Circuit,” is able to 
furnish his brethren of the bench and bar 
with so admirable an illustration of the truism 
that there is no reason why a lawyer should 
not aim at high literary distinction, and suc- 
cessfully attain it, without endangering his 
prestige as a legal luminary. 

What, for example, could more saliently 
emphasize the indifference of our leading poets 
to the lawyer’s and publicist’s themes than 
this graceful wording of pregnant thoughts, 
by way of comment on the maxim, necessitas 
non habet leges ? — 


Rare the complaint in that laborious age 
When little satisfied the frugal thief; 

Content to win a barely living wage, 
Nor to his parish turn for out-relief. 


Law now rules all; and these of right demand 
For every want reward, as legal due; 

Need holds by Law—because as statutes stand 
Le nécessaire veut dire le superfiu. 


With the criticism advanced by one re- 
viewer (in London Law Times, July 24, 1909), 
that when Mr. Justice Darling ‘‘has shaken 
the dust of law entirely from his feet we find 
him coming nearest to that inner light, that 
constellation of language which is poetry,” 
we find that we cannot agree. The dramatic 
and sensitive ‘‘On the Oxford Circuit’’ is 
facile princeps in this collection, and its elo- 
quent beauty overshadows that of the admir- 
able lines suggested by sport and fine art. 
Let us hope that the author of ‘‘Scintille 
Juris,’ ‘Meditations in the Tea Room,” and 





ao et aft 


the 
<ind 
eral 
ha 
ness 
eVi- 


S in 


ism 


Reviews of Books 467 


“Seria Ludo,” may find time to produce more 
work belying the false tradition that the 
poet cannot derive inspiration from strong 
and solid themes. 


CASPERSZ ON ESTOPPEL 


Modern sm 8 ig and Res Judicata. By Arthur 
Caspersz. Part I, The Doctrine of Changed Situa- 
tions; Part II, The Conclusiveness of Judgments, 
Decrees, and Orders. 3d ed. Lahiri & 
Co., Calcutta. = xliv, 356+index 30; xxxi, 
347+index 39. (Rs. 18.) 
HIS work was originally issued in 1893, 
as the author’s Tagore Law Lectures. 
A scholarly equipment gave much value to 
the production, and it at once took rank as 
the most authoritative treatment of estoppel 
to be found in India. In the present third 
edition the work is thoroughly revised and 
much enlarged, and while dealing primarily 
with the Indian phases of the doctrine it may 
well be regarded as a standard treatise of 
more than local importance. The qualities 
which render this work interesting to the 
American lawyer are its historical erudition, 
its accurate exposition of the common law, 
its logical grasp of the whole subject, and its 
delightful clearness of style. 

American authors, Thayer and Bigelow par- 
ticularly, and the Canadian authority Ewart, 
have evidently influenced the production of 
this work, which possibly gives information 
in a more lucid and accessible form than the 
other treatises. The subject of estoppel is 
one which lawyers are disposed to regard as 
somewhat complicated, and furthermore one 
which, as Mr. Caspersz says in his preface, 
“still suffers from the unpopularity of its 
name.” But this writer has made the whole 
topic simple. He has succeeded where other 
writers on estoppel have failed. For the 
purpose of gaining a scientific view of the 
subject, there is no one but can get much 
profit from the present volume by disregard- 
ing the local application of principles under 
conditions of Indian codification. The Eng- 
lish as well as the Indian cases are set out 
with much accuracy and fullness, and the 
Tich materials of the common law and its 
latest increment are ably and carefully ar- 
ranged and expounded. A systematic and 
scientific volume like this, evidencing scholar- 
ship of so high a grade, is to be commended 
in the most favorable terms. The American 
reader, moreover, will take a somewhat justi- 


fiable pride in the fact that the example of 
Thayer and Bigelow has inspired Mr. Caspersz 
with an ideal of scientific treatment which 
has been so admirably followed up. 


UNSYSTEMATIC ETHICS 


The Moral Economy. By Ralph Barton Perry, 
Assistant Professor of Philosophy in Harvard Uni- 
versity. Charles Scribner’s Sons, New York. 
Pp. xvi, 256, notes and index. ($1.25 net.) 


HE author calls this book ‘‘a preliminary 
sketch of a system of ethics,’’ and de- 
clares that his aim has been to study morality 
directly, by an appeal to experience. He 
therefore avoids a cumbersome mode of pro- 
cedure by eliminating discussion of contro- 
verted doctrines and by a pleasant everyday 
attitude toward a subject which is, ‘‘without 
doubt, the most human and urgent of all 
topics of study.’’ There is much to be said 
in favor of thus proceeding in a science which 
is, as it were, in process of construction, and 
if the simpler method is not so well suited to a 
science in a high state of development, where 
the criticism and consolidation of doctrines 
must steadily keep pace with each new dis- 
covery, it may be preferable, as Leslie Stephen 
preferred it, in the science of ethics in its 
present stage, where to reduce chaos to system 
would call for labors almost superhuman. 

But is Assistant Professor Perry’s, even in 
the ‘‘preliminary’’ sense, a scientific dis- 
cussion? The very title suggests a non- 
scientific treatment. The author has en- 
deavored, primarily, it seems to us, to set 
before educated laymen an informal disserta- 
tion on the part which moral values play in 
human life. He follows that tradition of 
multifarious discourse from which modern 
philosophy has not yet wholly divorced itself 
even with the dawn of the scientific age. His 
essay aims distinctly at a literary treatment 
of a technical subject, and the beauty of its 
workmanship and persuasiveness of its logic 
may add to the fame of a group of Harvard 
philosophical luminaries distinguished for their 
literary excellence quite as much as for their 
scientific achievements. 

The non-scientific mode of procedure 
necessarily threads its way precariously among 
countless pitfalls of error which are not always 
safely avoided. Dr. Perry sometimes mis- 
takes the figments of idealism for the facts 
of sociology. He ignores the conflict be- 
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tween the hostile social groups which mold 
public opinion, and belittles the strife within 
the social organism, when he declares with 
misguided optimism that in morals men 
are all practically unanimous, and when 
he implies that our common morality is 
not a battlefield of perpetual strife. He also 
entertains a kind of pathetic fallacy re- 
garding nature when he speaks of ‘‘the 
mechanical cosmos’ as ‘‘man’s hereditary 
enemy.” Nor can one accept his explanation 
that a disagreement between two individuals 
with regard to a question of moral conduct, 
to be settled in accordance with justice and 
sound morals, requires simply the exclusion 
of personal or party considerations and re- 
spectful attention “‘to the deliberate judg- 
ment of any rational minded individual.” 
Suppose that the first “rational minded indi- 
vidual” encountered is an astute villain? 

In spite of these defects, however, Dr. 
Perry has given us a readable and charming 
essay; charming not only because of its 
striking literary beauty, but also because of 
the delightful clearness with which he eluci- 
dates new truths, and restates with astonish- 
ing originality old ones. An admirable 
quality of penetrating discernment is every- 
where beautifully in evidence. The dryness 
of the ethical treatise is lacking because of the 
extraordinary fertility of the author’s ideas, 
and because of an irresistible energy which is 
not only stimulating, but inspiring. The book 
is in many respects well executed, and one 
desirable to add to even the most carefully 
selected library of ethical literature. 
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NEW BOOKS RECEIVED 


ECEIPT of the following new books, 
which will be reviewed later, is acknowl- 
edged :— 


The Transfer Tax Law of the State of New York. 
By George W. McElroy, of the Orange County Bar, 
Matthew Bender & Co., Albany, N. Y. 2d ed, 
Pp. xlii, 595,+-appendix and index 167. ($6.) 

Proceedings of the Thirty-second Annual Meeting 
of the New York State Bar Association, held at 
Buffalo January 19, 28-29, 1909. The Argus Com- 
pany, Albany. V. 32. Pp vi. 706. 

Readings on American Federal Government. 
Edited by Paul S. Reinsch, Professor of Political 
Science in the University of Wisconsin. Ginn & 
Co., Boston. Pp. xii, 845+index 4. ($2.95 post- 
paid.) 

A Treatise on the Business Corporation Law of 
the State of New York. By Thomas Gold Frost, 
LL.D., PhD., of the New York City Bar. Matthew 
Bender & Co., Albany Pp. xviii, 796+ forms and 
precedents 272,+index 29. ($6.30 delivered.) 

Legislative and Judicial History of the Fifteenth 
Amendment. By John Mabry Mathews, Fellow 
in Political Science. Being series xxvii, nos. 6-7, 
of University Studies in Historical and Political 
Science. Johns Hopkins Press, Baltimore. Pp. x, 
116. ($1. 

The Mining Law of Canada. By Alfred B. 
Morine, K.C., LL.B., of the Bar of hom Scotia, 
Newfoundland, and Ontario Canada Law Book 
Co., Toronto; Cromarty Law Book Co., Phila- 
delphia. Pp. xxxvii, 349,+statutes 314, + glossary 
and index 37. 

Modern Constitutions: A Collection of the Funda- 
mental Laws of Twenty-two of the Most Important 
Countries of the World, with Historical and Bibli- 
ogaphical Notes. By Walter Fairleigh Dodd. 
University of Chicago Press, Chicago. V. 1, pp. 
xxiii, 351; v. 2, pp. xiv, 312+index 20. ($5.42 
postpaid.) 

A Digest of the Bankruptcy Decisions under the 
National Bankruptcy Act of 1898, reported in the 
American Bankruptcy Reports, Volumes 15 to 20 
inclusive (1906-1909). By Melvin T. Bender and 
Harold J. Hinman, of the Albany, N. Y., Bar. V.2. 
Matthew Bender & Company, Albany, . 
Pp. xiii, 393+ table of cases 61. ($4.) 
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Latest Important Cases” 


Advertising Nuisance. Advertisements At- 
tached to Vehicles—Restrictive Ordinance 
Valid. N.Y. 

New York City passed an ordinance regu- 
lating the use of streets for the exhibition of 
advertising, providing that no advertising 
wagons be allowed therein except ordinary 
business notices on wagons not used merely 
for advertising. The power to pass this 
ordinance was questioned in Fijth Avenue 
Coach Company v. City of New York, 86 
N. E. Rep. 824. It appeared that the com- 
pensation which the Coach Company derived 
from advertising was regulated by the number 
of coaches which it employed. This number 
constantly increased. From the advertising dis- 
play alone was realized a gross income of 
more than six per cent on the entire capital 
stock. Slow moving trucks were barred from 
the streets owing to the congestion attending 
the passing of these vehicles. The New York 
Court of Appeals decided the ordinance 
within the city’s power, remarking that every 
procession, parade or show upon vehicles 
passing through the public streets tends to 
congestion therein, and to some extent inter- 
feres with those engaged in business. If the 
company had the right to so decorate its con- 
veyances, the owner of any wagon would have 
the same right, which would enable the 
owners of vehicles to decorate them until they 
became a congestive menace on the thorough- 
fares. 

See Public Ways. 

Bill of Rights. Statute Punishing Escapes 
from Prison—Denial of Equal Protection of 
Laws to Convicts. Idaho. 


Prisoners in Idaho attempting to escape 
were punishable by confinement for the term 
of their original sentence. If a convict was 
serving a one-year sentence, his punishment 
for escape would be one year, while a con- 
vict serving a twenty-year sentence would 
be punished by being imprisoned just twenty 
times as long. This statute was alleged to 


*Copies of the pamphlet Reporters containing 
full reports of any of these decisions which are 
cited in the National Reporter System may be 
secured from the West Publishing Company, St. 
Paul, Minnesota, at 25 cents each. In ordering, 
the title of the desired case should be given as well 
as the citation of volume and page of the Reporter 
in which it is printed. 


deny equal protection to all persons charged 
with its violation and to be class legislation. 
The court held that the statute, in making the 
escape from the state prison the offense, and 
not the . scape from the punishment of the 
judgment fixed by the court, was not natural 
but arbitrary. The very theory of punish- 
ment to be imposed for crime is that it should 
be in proportion to the gravity of the offense. 
The statute was therefore held unconstitu- 
tional by the Idaho Supreme Court in Ex 
parte Mallon, 102 Pac. Rep. 374. 
See Due Process of Law. 


Boundaries. Shifting Channel of River Be- 
tween Two States. U.S. 

When Oregon became a state the bound- 
ary between it and Washington was the main 
channel of the Columbia river. The diminish- 
ing depth of that channel, the jetties con- 
structed by Congress, processes of accretion 
and the diminution of the volume and depth 
of water have made another channel more 
important and properly the main channel. 
In Washington v. Oregon, 29 Sup. Ct. Rep. 631, 
the federal Supreme Court held that whatever 
changes had occurred in the former channel, 
its varying centre was still the true boundary, 
and suggested that the course of wisdom 
would be for the interested states to gain the 
consent of Congress to secure the aid of 
commissioners who could adjust as far as 
possible the jurisdiction and this elusive 
boundary. 


Capital Punishment. “Conscientious” 
Scruples of Juror. Wis. 

The question of the propriety of sustaining 
a challenge to a juror on the ground of his 
conscientious scruples against convicting a 
person of a capital offense on circumstantial 
evidence alone, arose in Spick v. State, 121 
N. W. Rep. 664. The Wisconsin Supreme 
Court, holding a person imbued with such 
scruples incompetent for jury duty, remarked: 
‘“‘A person might as well say, generally, he has 
conscientious scruples against obeying the 
law of his country as to say he has such 
scruples against acting as a juror upon cir- 
cumstantial evidence in a capital case. Such 
a person has too much conscience for the best 
of citizenship. He has that species of con- 
science with that grade of weakness that 





470 


often makes the coward mistake his timidity 
for that conscience which is worthy of dis- 
tinction.” 

Contempt. State Legislature Cannot Limit 
Discretion of Judiciary— Punishment for Con- 
tempt Not Subject to Regulation. Mo. 


In a recent Missouri case the Supreme 
Court, by a vote of four judges against three 
dissenting, held an act of the legislature for- 
bidding a constitutional court (namely a court 
established by the constitution rather than 
by statute) to impose a fine in any case of 
contempt in excess of $50, or to inflict im- 
prisonment for more than ten days, to violate 
the constitution of that state. The dis- 
senting judges expressed the opinion that 
constitutional courts could not be shorn of 
their inherent right to punish for contempt 
by the legislative branch of the government, 
but insisted that the legislature might make 
reasonable rules regulating the punishment 
in contempt cases, so long as such regulation 
does not render the contempt jurisdiction 
ineffectual. (See editorial in New York Sun, 
July 20, 1909.) 

Corporations. Right of Cumulative Voting 
Under New York Statute—Preferred Stock- 
holders May be Deprived of Power to Vote— 
Public Policy. x. ¥. 

The relators in Stewart Browne v. Samuel 
S. Koenig (reported in New York Law 
Journal July 19, 1909), which was decided 
last July by the New York Supreme Court, 
Appellate Division, first department, had 
been denied a certificate of incorporation by 
the Secretary of State. The Supreme Court 
of New York County issued a peremptory writ 
of mandamus, from which the defendant as 
Secretary of State appealed. The Court de- 
nied the appeal, for reasons about to be 
stated. 

The Secretary of State had refused the 
certificate because of the provision that the 
stock should be divided into one-half preferred 
and one-half common, the preferred to have 
the right to vote only upon certain matters 
relating to corporate management, and being 
given no right to vote for directors of the 
corporation. 

The Court, per Mr. Justice Houghton, said :— 

“Unless expressly forbidden by statute the 
articles of incorporation may divide the stock 
into common and preferred, and may provide 
that the preferred stockholders shall be de- 
prived of voting power in consideration of the 
preferences over the common stock which are 
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given them. Such a provision is but ap 
arrangement between two classes of stock. 
holders which does not concern the public 
and does not violate any rule of the common 
law or any rule of public policy. .. . 

“In view of the fact that it is perfectly law. 
ful for different classes of stockholders to 
agree amongst themselves, through the certifi- 
cate of incorporation, that one class shall 
have no vote upon all or certain questions 
relating to the management of the corpora- 
tion, and that such an agreement does not 
contravene public policy or affect the public, 
we are of the opinion that the Legislature did 
not intend to compel every class of stock- 
holders to hold the right to vote, or to pro- 
hibit the formation of a corporation which 
deprived the preferred stockholders of voting 
power.” 

Damages. Disfigurement as Basis of Mental 
Suffering. U.S. 

From a charge allowing the jury to con- 
sider on the subject of damages the humilia- 
tion resulting from the loss of an eye, an 
appeal is taken in United States Express Co. 
v. Wahl, 168 Fed. Rep. 848. The United 
States Circuit Court of Appeals, remarking 
that there was a contrariety of decisions 
involving this point, adopted the decision of 
the Supreme Court in McDermott v. Severe, 
26 Sup. Ct. Rep. 709, and allowed a recovery. 
Where mental suffering producing embar- 
rassment, shame or mortification as the result 
of the absence of a facial constituent is a 
direct and necessary consequence of the 
physical injury its submission to the jury is 
proper. 

Defamation. See Privacy. 


Due Process of Law. Delegation of Judicial 
Power to Administrative Officials— Rights of 
Aliens. U.S. 

The United States Supreme Court, in 
Oceanic Steam Navigation Co., Ltd., v. Nevada 
N. Stranahan, decided June 1 (L. ed. adv. 
sheets Oct. term 1908, p. 671), followed its 
decisions in U. S. v. Ju Toy (198 U. S. 253, 
49 L. ed. 1040, 25 Sup. Ct. Rep. 644), and 
in U. S. ex rel. Turner v. Williams (194 U. S. 
279, 48 L. ed. 979, 24 Sup. Ct. Rep. 719), 
and sustained the validity of the act (32 Stat. 
at L. 1213, c. 1012) providing for the exclu- 
sion of aliens affected with a loathsome or 
dangerous contagious disease, on penalty of 
a heavy fine imposed on persons bringing in 
such aliens, the enforcement of the law being 
confided to administrative officials :— 





Latest Important Cases 


“In effect, all the contentions pressed in 
argument concerning the repugnancy of the 
statute to the due process clause really dis- 
regarded the complete and absolute power of 
Congress over the subject with which the 
statute deals. They mistakenly assume that 
mere form, and not substance, may be made 
by the courts the conclusive test as to the 
constitutional power of Congress to enact a 
statute. These conclusions are apparent, we 
think, since the plenary power of Congress 
as to the admission of aliens leaves no room 
for doubt as to its authority to impose the 
penalty, and its complete administrative con- 
trol over the granting or refusal of a clearance 
also leaves no doubt of the right to endow 
administrative officers with discretion to re- 
fuse to perform the administrative act of 
granting a clearance, as a means of enforcing 
the penalty which there was lawful authority 
to impose.” 

See Bill of Rights. 

Employer’s Liability. Federal Act Uncon- 
stitutional with Reference to Intra-State Com- 
merce—Federal Law Not for State Courts to 
Administer. Conn. 


The Connecticut Supreme Court of Errors 
declared the Employer’s Liability Act passed 
by the National Congress in 1908 to be un- 
constitutional, with slight qualification, in a 
decision rendered in New Haven July 20, 
Chief Justice Simeon E. Baldwin writing the 
opinion. It was furthermore stated that 
if the act was not unconstitutional, action 
under it should be instituted in the federal 
and not in the state courts. The opinion 
was in the cases of William H. Hoxie and 
Oscar Mondow, brakeman, against the New 
Haven road for injuries received in an acci- 
dent resulting from the negligence of a fellow 
employee, the decision upholding the ruling 
of the Superior Court, which was favorable 
to the defendant corporation. The Court 
summed up as follows :— 

1. “Congress did not intend by the act of 
April 22, 1908, to authorize the institution of 
an action in the courts of the states. 

2. “It had no power to make it incum- 
bent upon the state courts to assume juris- 
diction of such an action. 

3. “The issue before the Superior Court 
involved the consideration of these points, 
which justified, of themselves, the dismissal 
of the plaintiff’s actions; but further— 

4. “The act, so far as it concerns this case, 
is wholly void, by reason of certain of its 
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provisions which cannot be separated from 
the rest.” 

On the question of constitutionality the 
court said :— 

“Except so far as the act is a regulation of 
commerce between the states, its enactment 
was beyond the power of Congress. That it 
remotely affects such commerce is not suffi- 
cient if that result is only secured by invad- 
ing the settled limits of the sovereignty of 
the states with respect to their own internal 
police. 

“The act cannot be interpreted as referring 
only to negligence of employees while engaged 
in interstate commerce. It substantially re- 
enacts in this particular the words of the 
previous Employer’s Liability Act of 1906, 
and must be presumed to have been drafted 
with the knowledge of the construction which 
those words had received.” 


Evidence. See Procedure. 


Federal and State Jurisdiction. State 
Statute Governing Delivery of Telegram In- 
operative in Navy Yard. U.S. 

Virginia makes it the duty of telegraph 
companies, upon the arrival of a dispatch or 
message at the point to which it is to be trans- 
mitted, to cause it to be forwarded by a mes- 
senger to the addressee, and imposes a penalty 
for the violation of this law. The addressee 
Was a marine on the U. S. S. Abarenda, 
stationed at the navy yard at Portsmouth. 
The message was received at Portsmouth, 
intrusted to a messenger for delivery on board 
ship, where it was taken from him at the 
gangway, receipted for, but was never re- 
ceived by the plaintiff. In Western Union 
Telegraph Co. v. Chiles, 29 Sup. Ct. Rep. 613, 
plaintiff sought to recover the statutory 
penalty. The federal Supreme Court held 
that this was not a contract within the laws 
of Virginia and was not within the jurisdic- 
tion of its courts. The exclusive legislative 
power which Congress has over the Norfolk 
Navy Yard excludes the operation, within it, 
of the state statute allowing a penalty for its 
violation. 

Denial of Recourse to Federal Courts Be- 
yond Power of State Legislature. U. S. 

Alabama enacted a law in 1907 providing 
that if any foreign corporation procured the 
removal of a cause from a state to a federal 
court its franchise would be canceled and any 
contract in intra-state business thereafter 
made by it would be void. At the time of the 
entrance into the state by the telegraph com- 
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pany it had a constitutional assurance that 
“all corporations shall have the right to sue 
in all courts in like cases as natural persons.” 
In Western Union Telegraph Co. v. Julian, 
169 Fed. Rep. 166, an injunction was sought 
to prevent the operation of the statute. The 
Circuit Court granting the injunction char- 
acterized the statute as an attempt to forfeit 
property or business because its owner exer- 
cised a constitutional right in a lawful way, 
in a resort to the courts of his country for 
justice, and as transcending all the bounds of 
the legislative power, being a mere edict of 
despotism. No court which sits to admin- 
ister the fundamental law can recognize it 
as a legitimate exercise of power. 


Gifts. Left Undelivered by Testatrix in 
Attorney’s Hands—Principal and Agent. 
Ill. 


Testatrix, not caring to ameliorate the 
condition of her second husband after her 
death by leaving to him certain personal 
property given to her by her first husband, 
consulted her attorney in regard to it. She 
was advised that she could not make a valid 
bequest of it so as to deprive her husband of 
his interest therein, but to accomplish her 
purpose it would be necessary for her to 
deliver the property to the different persons 
she desired to have it. Subsequently, being 
confined to her bed, she called in her attorney, 
separated the articles, and the attorney 
marked the different parcels with the n mes 
and addresses of the persons for whom they 
were intended. The attorney delivered to 
her a receipt for the property, stating that 
the articles were to be given to the parties 
mentioned in memoranda contained in an 
envelope. This receipt was found pinned to 
the will when openedin the probate court. The 
attorney placed the articles in a private 
vault and the testatrix died before they were 
delivered. In Trubey v. Pease, 88 N. E. Rep. 
1005, it was contended that the property 
was delivered to the attorney, not as agent 
of the testatrix, but as trustee for the donees, 
and operated to vest title in them immedi- 
ately on its delivery to the trustee. After 
fully considering the testimony, the Court 
concludes that the attorney was merely the 
agent of the testatrix, and not a trustee for 
the donees, and that the agency was revoked 
by her death before delivery, and no title, 
therefore, passed to the donees. 


Interstate Commerce. See Employer’s Lia- 
bility, Federal and State Jurisdiction. 
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Marriage and Divorce. Annulment Rp. 
fused where Bride was Under Eighteen—Con. 
struction of Statute. N. ¥, 


Supreme Court Justice Greenbaum of Ney 
York, in refusing August 6 to grant the appl- 
cation made by Mrs. Anna J. Kruger to have 
her marriage to Henry Kruger annulled on 
the ground that she was under eighteen when 
the ceremony took place, said that the right 
to bring the action in this case was based upon 
section 1743 of the New York Civil Code, 
which declared that a person who has not 
attained the age of legal consent may bring 
an action for annulment, but that it must 
be taken in connection with section 1742, 
which states upon what other conditions it 
may be brought, and which applies only toa 
woman under sixteen years of age. If an 
annulment of marriage, however, contracted 
‘“‘under sixteen may not be decreed where the 
marriage took place with the consent of 
parents, it follows that the legislature must 
have intended that an annulment may not 
be granted in the case of an infant above 
sixteen years of age and under eighteen where 
the consent of the parents, or guardian, had 
been obtained.” 


Master and Servant. Unconstitutionality 
of Statute Requiring Explanation of Reason 
for Dismissal. Kans. 

A Kansas statute required an employer of 
labor, upon request of a discharged employee, 
to furnish in writing the true reason or cause 
of such discharge. In Atchison, T. & S. F. 
Ry. Co. v. Brown, 102 Pac. Rep. 459, it ap- 
peared that one who had been discharged 
asked for the reason and was given a docu- 
ment reading thus, ‘‘discharged for cause.” 
He alleged that this information tendered by 
his erstwhile employer was too vague to 
acquaint him or any future employer with his 
objectionable deficiency if any. The Court 
ruled that the mere matter of time requisite 
to comply with the statute (s. 2422, Gen. 
Stat. 1901) was perhaps a matter of trifling 
consideration, yet, if the state may compel 
the sacrifice of a few minutes of the time of 
one person for another, may it not compel 
the sacrifice of days? In that event where 
and upon what principle shall the time limit 
be placed? Again, if the employer can be 
compelled to state the true cause of dis- 
charge, it implies that he should state the 
facts as he understands them, and the facts 
may be in dispute and may be regarded by 
the employee as libelous. Litigation might 
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result which might be burdensome to the 
employer, although successfully defended. The 
state can impose no such burden. 

Negligence. ‘‘Turn-table Doctrine—Injant 
Who is not Chargeable With Contributory 
Negligence or Trespass. U. S. 

That doctrine usually alluded to as that of 
“tyrn-table cases’’ has of late been so often 
swerved from that the decision in Snare & 
Triest Co. v. Friedman, 169 Fed. Rep. 1, 
assumes interest because of its adherence to 
it. Defendant, an independent contractor, 
had left material consisting partly of heavy 
iron girders near a street. One of these beams 
became so nicely balanced on the other 
material that it could easily be displaced and 
caused to fall. Plaintiff, a little girl four and 
a half years old, with several companions 
had been skating on the pavement, when she 
sat at the base of the girders to rest. One of 
her companions, climbing upon the pile, so 
struck one end of the balancing girder that it 
fell, crushing plaintiff’s foot. The Circuit 
Court of Appeals held that the child could 
not, by reason of her age, be charged with 
contributory negligence or with being a tres- 
passer, and that defendant was liable. 

See Procedure. 

Privacy. Publication of Picture—Defama- 
tion—Fraud. Ky. 

A patent medicine concern published in its 
magazine a forged recommendation of a 
patent medicine along with plaintiff’s picture. 
The publication also contained a sketch of 
plaintiff, showing him to be a person of promi- 
nence in the community. Plaintiff in his 
suit for libel in Foster-Milburn Co. v. Chinn, 
120 S. W. Rep. 364, charged that he did not 
write the letter and that it was published 
without his authority and brought him into 
ridicule and greatly mortified him. It was 
insisted strenuously for defendant that the 
publication was not actionable. Ordinarily 
words verbally spoken are not actionable per 
se, unless they impute a crime, but there is 
animportant difference between oral slander 
and a written or printed publication. Such 
a publication is actionable when it subjects 
the person to disgrace, ridicule or contempt 
in the estimation of his friends and acquain- 
tances or the public. After asserting this dis- 
tinction, the Court maintains that a person is 
entitled to the right of privacy as to his pic- 
ture, and that its publication without his 
consent as a part of an advertisement for the 
purpose of exploiting the publisher’s business 
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is a violation of such privacy and entitles him 
to recover without proof of special damage. 
It is further held to be a fraud on the public 
to publish the forged endorsements of public 
men of a patent medicine which they have 
never seen. 


Procedure. When Questions of Negligence 


are not for the Jury—Facts Must be Reason- 
ably Uncontroversial to Justify Withdrawal. 
U.S. 


The case of Kreigh v. Westinghouse, Church, 
Kerr & Co. came before the United States 
Supreme Court upon a writ of certiorari to 
the United States Circuit Court of Appeals 
for the eighth circuit. The action was brought 
for injuries received while superintending the 
construction of a brick and steel building for 
which plaintiff's employer, the defendant, 
was the contractor. The Circuit Court of 
Appeals had taken the case from the jury on 
the evidence offered, which showed that the 
plaintiff had been knocked from a staging 
where he was superintending the work of 
bricklayers, by a heavy bucket used by 
fellow workmen in hoisting concrete material 
to the roof, the derrick employed for the 
purpose having but one guy rope, such der- 
ricks ordinarily being provided withtwo. The 
Supreme Court reversed the decision and 
ordered a new trial, holding that the evidence 
should have gone to the jury. Mr. Justice 
Day, in delivering the opinion of the Court, 
said :— 

“Questions of negligence do not become 
questions of law, to be decided by the court, 
except ‘where the facts are such that all 
reasonable men must draw the same conclu- 
sion from them; or, in other words, a case 
should not be withdrawn from the jury unless 
the conclusion follows as matter of law that 
no recovery can be had upon any view which 
can be properly taken of the facts the evidence 
tends to establish.’ Gardner v. Michigan 
C. R. Co., 150 U. S. 349, 361, 37 L. ed. 1107, 
1110, 14 Sup. Ct. Rep. 140. 

“It may be that the jury would have found 
that the injury to the plaintiff was the result 
solely of the negligence of his fellow servants, 
but there was testimony in the case tending 
to establish the unsafe character of the der- 
rick when operated in the manner it was 
intended to be operated, so far as the record 
discloses.” 

Public Ways. Height of Vehicles— Validity 
of Municipal Ordinance. N. ¥. 


To protect the trees and other vegetation 
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within its parks and driveways, New York 
City passed an ordinance forbidding the 
operation within them of any vehicle more 
than ten feet high. In People v. Shellenberg, 
117 New York Supplement 820, the company 
employing defendant, who had been con- 
victed of driving a double-decked motor 
omnibus exceeding the prescribed height, con- 
tended that it had the right conferred by 
statute to operate its stages without restric- 
tion as to height. The New York Supreme 
Court, assuming that the company had the 
right to run its automobiles on Riverside 
Drive, thought it had no right so to operate 
them as to violate a city ordinance, which if 
otherwise valid could not be impeached 
merely because it interfered with the use of a 
particular kind of stage which the company 
operated. If it chose to select a route which 
included a public park, it thereby subjected 
itself to reasonable regulation. That vehicles 
of excessive height will probably injure the 
lower branches of trees that overshadow the 
drive and thus impair its usefulness is self- 
evident. It was held that no ground for 
the invalidity of the ordinance was shown. 


Obstruction of Sidewalks by Street Peddlers 
and Bootblacks. Neb. 

The city of Lincoln, Neb., passed an ordi- 
nance making it unlawful for any person to 
erect any booth, shed, stand, or other obstruc- 
tion upon the sidewalk for the sale of mer- 
chandise, or to be used for shining boots. In 
Chapman v. City of Lincoln, 121 N. W. Rep. 
596, plaintiffs complained that other mer- 
chants were allowed to use the sidewalks for 
the display of their goods, so why should not 
they? The Nebraska Supreme Court held 
that simply because the city, perhaps illegally, 
had seen fit to allow its merchants to display 
upon the walk in front of their shops samples of 
their wares, it did not follow that it was ever 
the intention that the public sidewalk space 
should be converted into a source of monthly 
revenue by obnoxious persons crying out for 
the purpose of engaging their services and 
selling their merchandise. 

See Advertising Nuisance. 

Waters. Riparian Rights— Private Wharves 
May be Built to Reach Navigable Portion of 
Stream. u. &. 

In Weems Steamboat Co. v. People’s Steam- 
boat Co., reported in L. ed. advance sheets 
Oct. term 1908, p. 661, decided by the Supreme 
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Court of the United States June 1, the Cour, 
per Mr. Justice Peckham, said :— 
“The rights of a riparian owner upon, 
navigable stream in this country are goy. 
erned by the law of the state in which th 
stream is situated. These rights are subject 
to the paramount public right of navigation, 
The riparian proprietors have the right, 
among others, to build private wharves oy 
so as to reach the navigable waters of the 
stream. Dutton v. Strong, 1 Black, 23, 17 
L. ed. 29; Yates v. Milwaukee, 10 Wall. 497, 
19 L. ed. 984; Parkersburg & O. River Transp. 
Co. v. Parkersburg, 107 U. S. 691, 699, 97 
L. ed. 584, 587, 2 Sup. Ct. Rep. 732; Illinois 
C. R. Co. v. Illinois, 146 U. S. 387, 445, 
36 L.ed. 1018, 1039, 13 Sup. Ct. Rep. 110; Si, 
Anthony Falls Water Power Co. v. St. Paul 
Water Comrs., 158 U.S. 349, 368, 42 L. ed, 
497, 504, 18 Sup. Ct. Rep. 157. The courts 
of the state of Virginia affirm the same rights 
of the riparian proprietor. Norfolk City y. 
Cooke, 27 Gratt. 430, 435; Alexandria @ F. R. 
Co. v. Faunce, 31 Gratt. 761, 765. If the 
wharf obstructs navigation or the private 
rights of others, or if it encroaches upon any 
public landing, the wharf may be abated. 
Va. Code, 1887, §998. A private wharf ona 
navigable stream is thus held to be property 
which cannot be destroyed or its value im- 
paired, and it is property of the exclusive use 
of which the owner can only be deprived in 
accordance with established law; and if neces- 
sary that it or any part of it be taken for the 
public use, due compensation must be made.” 
Wills and Administration. Executor’s Per- 
sonal Liability for Claims Which He Has 
Not Disallowed. RL 


Where the testatrix was indebted to the 
plaintiff for labor and materials, and the 
defendant, the executor, was sued for the 
claim as personally liable for it, in view of 
his failure to disallow it within the statutory 
time, the Superior Court of Rhode Island, 
per Tanner, P. J., expressed the opinion that 
the plaintiff had already had, by the allow- 
ance of his claim, all that he could obtain by 
an action at law. Such allowance by the 
executor amounts to a judgment against him, 
said the Court. ‘‘We know of no way to com- 
pel an executor to pay a claim against an 
estate except by suit on his bond.” (Not yet 
reported.) 

See Gifts. 
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DARWINISM AND THE LAW 


HARLES DARWIN, the centenary of 
whose birth is observed this year, was 
in no sense a political writer, and he did not 
furnish us with an application of his principle 
of “the survival of the fittest” to social phe- 
nomena. It is not difficult, however, to 
imagine that, were he alive today, he would 
see in the attrition of social forces evidence 
of a different form of ‘‘the survival of the 
fittest’’ from that to which he devoted a life- 
time of study, and that his great contribution 
would enrich other departments of science 
than that to which he gave chief attention. 

Darwinism and the doctrine of evolution 
are by no means synonomous. The science 
of evolution, or to be more accurate that 
of genetics, is not yet complete, and the in- 
valuable contributions of Weismann, Mendel, 
de Vries, with many others, have considerably 
enriched and expanded it since Darwin and 
Wallace. The complexities of human society 
will provide material for an expanding science 
of evolution. Darwin left practically un- 
touched the problem of human progress. 
Future writers will have to explain the mean- 
ing of ‘‘the survival of the fittest’”’ as applied 
to the progress of humanity. 

The unpopularity of Darwin’s theories 
when they were first made public was due 
chiefly to theological odium, but partly also 
to sentimental causes and to prejudices not 
easily shaken off. There was a cold brutality 
about the idea of the destruction of the unfit 
which offended tender-hearted orthodox op 
timism. There was also, in the prerogative 
of those favored by nature, something re- 
pellent to the then prevalent notion of justice. 
Why should the individual be rewarded for 
what is not of his own doing, and why should 
he be destroyed because he is born with 
weaknesses for which he is not responsible? 
That was the attitude of the morality of an 


earlier generation. But a truer moral perspec- 
tive has since helped us to perceive more 
clearly that while the free-willed individual 
does not deserve to suffer for the faults of 
that which is determinate and no longer free 
neither does society deserve to suffer because 
of a false sentiment of charity which defies 
the principle of social self-preservation, and 
invites the corrosion sure to follow upon 
tolerance of decay within threatening its 
very vitals. In other words, the old concep- 
tion of justice to the individual, instead of 
being supplanted, has been strengthened and 
corrected by that notion of justice to society 
which though never wholly overlooked was 
never so clearly envisaged as now, when man 
has learned that the will unaided cannot rise 
to all things, but the heights of virtue are to 
be sealed only with the fortunate assistance 
of forces of environment and heredity which 
are beyond the control of those who triumph. 

Man is a part of nature, so that natural 
selection, if the term is used accurately, must 
mean not only the selection which nature 
exercises upon man, but also that which man 
exercises upon himself. It must mean the 
selection applied by the social as well as by 
the physical environment of man, and ‘‘the 
survival of the fittest’’ in consequence of 
social selection—which includes sexual selec- 
tion—may mean one of two things: the 
survival either of those best adapted to their 
physical environment, or of those best fitted 
to their social surroundings. 

If in the lower forms of life, among ants 
and bees for example, we see the operation of 
that social selection which favors the socially 
fit and eliminates the socially unfit, of how 
tremendously greater importance must be 
the part which social selection must play in 
the life of mankind! Adaptation to the social 
environment, if not the substance of moral 
goodness, is its shadow, and as we enter the 
field of social science we see that the doctrine 
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of “‘the survival of the fittest’’ has important 
bearings upon the fundamental problems of 
the race, and is thus, in the words of Weis- 
mann, transforming our old conceptions 
(Contemporary Review, July, 1909, p. 21):— 

“It is teaching us to understand the 
struggle, silent or clamant, among human 
races, their rivalry for the possession of the 
earth, and to understand, too, the composi- 
tion of human society, the unconscious divi- 
sion of labor among the members, and the 
formation of associations. The development 
of ‘classes’ and their union in a state appears 
in a new light when looked at from this point 
of view. In this department a good deal has 
been already accomplished.” 

Much has been accomplished, and much 
will be accomplished, by the several special- 
ized sciences dealing with the broad field of 
human society in the light of the great dis- 
covery of Darwin and Wallace. What applied 
ethics learns from the doctrine of selection 
is that as social fitness is moral fitness, the 
world should do what it can to promote the 
survival of the morally fittest, and the de- 
struction of the morally unfit. Applied 
politics and jurisprudence learn from it the 
lesson that political organization and legal 
development are to assist in the survival 
of the fittest by means of political franchises 
and juridical capacities so apportioned among 
men as to further the general welfare, being 
withheld in those quarters where anti-social 
or injurious forces are to be discovered at 
work. In a word, the survival of the fittest 
means wholesome competition. But in the 
strife of competition, in which the weakest 
must go to the wall, we must not commit 
the error of supposing that the strong may 
no longer serve the weak, for justice and 
mercy are always compatible. As the dis- 
tinguished biologist whom we have just 
quoted says:— 

“The principle of selection has often been 
applied in an inverted sense, as if the brutal 
and animal must ultimately gain the ascend- 
ency inman. The contrary seems to me to be 
true, for it is the mind, not the body, that is 
decisive in the selection of the human race.” 

People are now writing in many quarters 
on the subject of eugenics, or the improve- 
ment of the race, but if we could only adhere 
consistently to the scientific ideal of justice 
the problem of the improvement of the race 
would no longer exist. We should then be 
improving the race automatically, by allow- 
ing natural forces to have full sway. We 
should then have left behind us the legacy 
of outworn toleration, mainly of theological 
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origin, fostering the evils of pauperism ay 
vice. Justice, not sentiment, would be th 
dominant motive of public and privat 
charity. Social legislation would not & 
granted in recognition of any popular demanj 
hostile to the well-being of humanity. Oy 
laws and institutions would themselves op. 
stitute agencies actively at work for the 
improvement of the race. This, it seems ty 
us, is the correct view of eugenics. No appli. 
cation of eugenics can be either practicable 
or efficacious, if it is to be made through ari. 
ficial as opposed to natural selection. The 
human race cannot act upon itself after the 
fashion of an external force. It must rather 
act as the passive agent of natural forces 
operating through society, and no higher 
good can be attained than that which is ip. 
herent in the race. A man who confom; 
to the laws of health should not have to study 
the science of medicine to be well, neither 
should a race. 

We are not contending for a Darwinian 
ideal of justice. There is of course no such 
thing. What is urged is the importance of 
never forgetting the naturalness of an unre 
mitting struggle which has as its goal the 
survival of the highest social merit. It isa 
natural struggle and a just one. The rewards 
and punishments distributed by society 
among the fit and the unfit, by means of laws, 
are not artificial contrivances but a natural 
expression of the social conscience. Wealth 
and opportunity are not an artificial and ur 
natural discrimination, but likewise a normal 
expression of the social will. Property is aa 
agency in promoting civilization. Socialism 
contemplates a kind of artificial selection in 
violation of the regular order of nature. In 
this connection it is interesting to quote one 
of the few political documents we have from 
the pen of Charles Darwin, perhaps the only 
one. He wrote of the inhabitants of Tierra 
del Fuego, visited by the Beagle in 1834, in 
an acute manner, very much as any shrewd 
observer might write, but his remarks at that 
early period are interesting because of any 
possible connection they may have with the 
theories that were probably then germinating 
in his mind. He wrote in his log book:— 
the indi- 
viduals composing the egian tribes must 
for a long time retard their civilization. As 
we see those animals whose instinct compels 
them to live in society and obey a chief are 
most capable of improvement, so it is with 


the races of mankind. Whether we look at it 
as a cause or a consequence, the more civ 


“The perfect ory among 
u 





™M and 
be the 
Ori vate 
lot be 
emand 
Our 

*S COn- 
or the 
>Ms to 
, appli- 
ticable 
h arti- 
The 
er the 
rather 
forces 
higher 
is in- 
forms 
study 
either 


winian 
» such 
nce of 
unre- 
al the 
It isa 
wards 
ociety 
' laws, 
atural 
Vealth 
id un- 
ormal 
is an 
ialism 
ion in 
>. Tn 
e one 
from 
only 
Tierra 
34, in 
irewd 
t that 
f any 
h the 
ating 
indi- 
must 
npels 
of are 
with 
ati 
civi- 


The Editor’s Bag 


lized always have the most artificial govern- 
ment. For instance, the inhabitants of Ota- 
heite, who, when first discovered, were gov- 
erned by hereditary kings, had arrived at a 
far higher grade than another branch of the 
same ople, the New Zealanders, who, 
although nefited by being compelled to 
turn their attention to agriculture, were 
republicans in the most absolute sense. In 
Tierra del Fuego, until some chief shall arise 
with power culliciont to secure any acquired 
advantage, such as the domesticated animals, 
it seems scarcely possible that the political 
state of the country can be improved. At 
present, even a piece of cloth given to one is 
torn into shreds and distributed, and no one 
becomes richer than another. On the other 
hand, it is difficult to understand how a 
chief can arise till there is property of some 
sort by which he might manifest his superior- 
ity and increase his power.” 


If this extract, which we have requoted 
from a significant article in the August 
Fortnightly Review by Mr. E. B. Iwan-Muller, 
is read in the light of the principle of ‘‘the 
survival of the fittest,’’ it is one of the strongest 
pronouncements against socialism and com- 
munism ever written. 

The uses of the Darwinian position in solving 
some problems for the lawyer are not to be 
overlooked, at a time when Darwinism has 
become merely part of a stream of growing 
knowledge which it no longer helps much 
to swell. Formerly the lawyer’s refuge from 
visionary, metaphysical doctrines was to be 
found in a wholesome Anglo-Saxon tradition 
of empiricism. The empirical grounds upon 
which judges have repeatedly refused to 
sanction eight-hour labor laws, in compliance 
with a metaphysical socialistic program, are 
sustained by more weighty and convincing 
reasoning. The liberty of the individual, 
safeguarded by the Constitution, is not a 
barren metaphysical dogma, but is something 
which is dependent upon natural capacity 
and must be subject to qualification in the 
interest of the general welfare. Judicial 
interpretation can no more override stubborn 
scientific facts than can the public opinion 
which gives to laws their ultimate sanction. 
In defining the new articles of the Bill of 
Rights of modern democracy, constitutional 
jurists must pay due heed to the régime of 
competition, which even monopoly in the 
field of economics cannot utterly destroy, 
and the extent and character of fundamental 
guarantees must be set forth with reference 
to a sound ideal of social justice. If the 
correlated principles of the supremacy of 
merit in consequence of the survival of the 
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fittest, and the progress of mankind as a result 
of the same process, are to exert a formative 
influence on the jurisprudence of the future, 
the inevitable scientific movement in legis- 
lation will have owed not a small part of its 
impetus to Charles Darwin. 


AN EXTRAORDINARY WILL 


N exceptional case was lately before the 

Superior Court of St. Petersburg. One 

of the wealthiest land owners near Smolensk 

died not long ago, and after the funeral the 

heirs looked vainly for the will, but without 
success. 

A few days later, a young man, seeing a 
graphophone on a table in the dead man’s 
library, put into it a record which he supposed 
was that of a popular Russian song. To his 
amazement and terror, instead of a song he 
heard the voice of the dead man recite the 
words of the missing will. 

The heirs were notified of the discovery, 
lawyers were summoned, and they lost no 
time in examining the record containing the 
will. It was found to be flawless, and the 
question then arose whether a will left on a 
graphophone cylinder would be deemed valid 
by the courts. It is, therefore, on this unique 
point that the Superior Court must render its 
decision. 


THE LAW AND LITERATURE 


‘SY the bye, Wells, I have read your 

poem,” said Hazlitt to the young 
author of ‘‘Joseph and his Brethren,’’ one of 
the finest poems ever written by a solicitor. 
“TI consider that it shows real genius, and— 
I advise you to stick to your profession.” 
Mr. Birrell, in the happy and humorous speech 
he made at the Hardwicke dinner, gave 
similar advice to young lawyers with a lean- 
ing towards letters. Describing his own prac- 
tice at the bar as ‘‘a pleasant trickle of work 
between a great margin of leisure,’’ he ob- 
served that the income he had enjoyed as a 
Chancery lawyer was ten times greater than 
that he had obtained as an essayist, and 
advised such of his auditors as had literary 
ambitions to stick to their less attractive 
calling. The worst of this advice, however 
wise from one point of view, is that the world 
has so much reason to be thankful that it has 
not always been acted upon. Bacon, Scott, 
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Gray, Cowper, Macaulay, R. D. Blackmore, 
Stevenson, Sir W. S. Gilbert, Calverley, Stan- 
ley Weyman, and Anthony Hope are among 
the members of the Bar who might have 
been lost to literature if the practical wisdom 
of Mr. Birrell’s advice had always been recog- 
nized. —London Law Journal. 


ATTRACTIVE JAILS 


OMETHING needs to be done to make 
our jails less attractive, when a prisoner 
serving a six months term in Ludlow street 
jail, New York, for contempt of court in 
refusing to pay alimony to his first wife, is 
moved to talk to the newspapers in this 
strain :— 


“T came here on April 1. In four months I 
have accomplished what I have been trying 
to find time to do all my life. I have read 
practically every one of Balzac’s novels. I 
have also brushed up on the Elizabethan 
dramatists and read many lighter books and 
magazines. In no other place except another 
jail could I find time for this reading. I 
should advise every young man who wishes 
to go through a course of home study, and 
finds it impossible under his circumstances, 
to get in contempt of court and be sent to 
this jail for six months or a year.” 


If the opportunity for self-improvement 
wholly outweighs the penalty of social dis- 
grace, as this sculptor-prisoner seems to think, 
to maintain schools and jails is a foolish 
waste, when one can do the work of both. 


LEGAL DEFINITION OF “ROOTERS” 
FRIEND in Winnipeg writes July 29, 
1909, to the Green Bag as follows :— 


Legal ‘‘rooters’’ and ‘‘fans’’ may be inter- 
ested in a recent legal definition of a rooter 
formulated by His Lordship Mr. Justice 
Riddell of the High Court of Justice of One 
tario, in the case of Stewart v. Cobalt Curling 
and Skating Association, 14 Ontario Weekly 
Reporter 171. The action was for damages 
caused to a spectator at a hockey match by 
the breaking of a rail upon which a large 
number of spectators were leaning to watch 
the progress of a fight. His Lordship said, 
“The plaintiff paid for a seat in one of the 
galleries, at the ‘rooters’’ end—‘rooters,’ as 
I understand it, being those spectators who 
are most enthusiastic.” ... Incidentally, 
his Lordship remarked that a hockey match 
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was a place where a “‘row might be expected 
to take place.” The plaintiff got $85 
damages and costs. 


OF WITNESSES 


PEAKING of witnesses at the annul 

meeting of the Tennessee Bar Associa. 

tion, Col. W. A. Henderson, general counse] 
for the Southern Railway, said:— 


“The usual witness wants to tell the truth, 
There is not so much perjury in the courts as 
the public believes. I don’t know howj 
happened to get abroad, but the impression 
prevails with every witness that he is on the 
side of the lawyer who summoned him, 
Hence he is unconsciously partisan. Beware 
of the willing witness. Don’t introduce your 
witnesses alphabetically. And don’t ask, 
‘Who’s the next witness?’ or say, ‘Call the next 
witness.” Know who they are and call 
them. 

“The most ignorant person in all the world 
is a young lawyer examining a witness. The 
young lawyer is then ‘It,’ and he can’t see 
anybody but himself. Beware of asking too 
many questions. Try to put the one ques 
tion which will bring the answer you want. 
I had a case up in Fentress county. One of 
the witnesses was a woman who wouldn't 
answer any question satisfactorily. She was 
reluctant to tell the truth. When she 
was turned over to me, I said, ‘Madam, you 
swore when you came on this stand to tell the 
truth, the whole truth and nothing but the 
truth, didn’t you?’ ‘Yes, sir, I did,’ she 
snapped. ‘Well, Madam, may I ask whether 
you have done so?’ ‘Yes, sir, I have,’ she 
retorted, ‘and I had a legal right to do so.’” 


JUDGE BREWER’S STATUS 


R. JUSTICE BREWER’S explanation 
of the situation in the Supreme Court, 
in his speech at Milwaukee, should cheer the 


suffragette. Said he:— 

“There are four men on the supreme bench 
who could retire. I told my wife I should 
retire because the statute said I could do s0. 

-““*T don’t care what the statute says; you 
can’t do it.’ she said. That seemed to settle 
my status.” 

It seems also to settle the power woman 
exercises over the law in the United States, 
despite the restriction of the franchise under 
which some of the sex chafe a little. 

—Boston Record. 
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ected LEGAL ENGLISH “Fifty dollars,’”’ was the prompt response. 
- S an illustration of the peculiarities of the The client pulled out an old wallet, ex- 
English sometimes used in legal docu- 
ments, the following may be of interest:— 


tracted a roll of bills, and counted out fifty 
dollars. 

“Now,” he said, ‘‘you hev got all you would 
get out of this case anyhow, so s’pose you tell 
me honestly just what you think of my 


“In the county court of Wyoming county 
anual [West Va.], March 2nd, 1903. 


s0Cia- “On motion of William Allen Rollins, after chances of winnin’ a suit are?” 
unsel having proved to the satisfaction of the court 
that he is suffering from Tuberclar Arthritis 
ruth, of the right knee which is showh by the THE LAWYER KNOWS BEST 
ts as certificate of Dr. Allen It is therefore ad- 
OW j judged and ordered that said William Allen HAT was a pretty good bean d of squelch- 
sie Rollens do go to the Hospital No. 1 in ing a legal objection, as illustrated in 
n the McDowell county West Va. and there make the case of Gifford Pinchot, the United States 
him, application to be treated for the disease from Forester, at the recent Seventeenth National 
ware which he is now suffering. But the court Irrigation Congress at Spokane. 
your does not by this order intend to charge the Ex-Judge Campbell of the Department of 
ask, county of Wyoming with the expenses of said Justice, sitting beside Mr. Pinchot at a press 
next William Allen Rollins, should he be received banquet, made a long harangue upon the 
call J and treated at said Hospital, and a copy of _ illegality of the Forestry Service, and then a 
» this order shall be made by the clerk of this personal attack upon P inchot. When he was 
vorld |B court and delivered to the said William Allen through, Mr. Pinchot, smiling as usual, told a 


single story which effectually closed the epi- 


The Rollins. The Court would further add that 





: a said Rollins is a very poor man.” sode. It reminded him, he said—the wander- 
ri ings of the legal mind reminded him—of the 
aie J ; ee story of the Irishman who fell from a high 
a GETTING AN OPINION building on which he was working. As he 
SHREWD old Vermont farmer came lay on his back with his eyes shut, his palms 
ne of : ‘ 
ldn't into a lawyer’s office the otherday,and open upward, the doctor came and looked at 
on proceeded to relative the circumstances in a_ him. 
she | matter about which he thought it would be “No good to do anything. He’s dead,’ 
you profitable to ‘‘go to law.” said the doctor. 
1 the “You think I hev got a good case?’ he Just then Pat rose up from his swoon and 
oe finally asked. started up the ladder again. The foreman 
és “Very good indeed!’’ the lawyer assured caught him by the arm. 
wn him. “You should certainly bring suit.” ‘“‘Here, here, Pat,” said the foreman. ‘‘Lie 
és “What would your fee be fer the whole down again, now, that’s a good fellow. The 
0!” thing?” the old farmer asked. doctor knows best, Pat.”’ 
The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie, and anecdotes. 
ition 
ourt, 
- the USELESS BUT ENTERTAINING 
“Wanted, solicitor, experienced in laundry ‘‘Witness,”” interposed the judge, ‘‘do you 
ench or dye works, to drive wagon.” know the meaning of ‘veracity?’ ”’ 
ould — Vancouver World. “T reckon I do.” 
) 80. ——_ ‘‘What do you understand by the word?” 
The next witriess was a hard-fisted, resolute The witness twirled his hat in his fingers a 
yeoman with a bristling chin beard. few moments without replying. Then he 
ettle “Mr. Gigson,”’ said the attorney for the looked up defiantly. 
defense, ‘‘are you acquainted with the repu- “T refuse to answer that question, judge,” 
—_ tation of this man for truth and veracity in he said, ‘‘on the ground that it might dis- 
per the neighborhood in which he lives?” criminate me!’’—Chicago Tribune. 
— I reckon I am,”’ replied the witness. _—_—_—_—— 
nder om will ask you to state what it is.”’ Most lawyers take a keen delight in trying 
‘Well, sir, his rep’tation fur vrassity— to confuse medical experts in the witness 
d. well, that’s diff’runt. Some says he does and box in murder trials, and often they get 


some says he don’t.” 


paid back in their own coin. A case is re- 
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called where the lawyer, after exercising all 
his tangling tactics without effect, looked 
quizzically at the doctor who was testifying 
and said :-— 

“You will admit that doctors sometimes 
make mistakes, won’t you?”’ 

“Oh, yes; the same as lawyers,’”’ was the 
cool reply. 

“The doctors’ mistakes are buried six feet 
under ground,” was the lawyer’s triumphant 


“ey. 
“Yes,” he replied, ‘‘and lawyers’ mistakes 
often swing in the air.”.— New York Times. 


“The recent press reports touching the use 
of whisky by juries in Tennessee,” says a 
New York lawyer, ‘‘remind me of an amusing 
incident in connection with a trial I once 
witnessed in Arkansas. 

“The defendant had been accused of selling 
adulterated liquor, and some whisky was 
offered in evidence. This was given the jury 
as evidence to assist in its deliberations. 

“‘When they finally filed into court, his 
Honor asked :— 

“‘ ‘Has the jury agreed on a verdict?’ 

“**No, your Honor,’ responded the fore- 
man, ‘and before we do we should like to have 
more evidence.’ ”’ —Lippincott’s. 


“Gentlemen of the jury,’ said the prose- 
cuting barrister, ‘‘this prisoner is an unmiti- 
gated scoundrel; he acknowledges it. And 
yet, thanks to the wisdom of the common 
law, he has been given a fair trial by a jury 
of his peers.”’ 

—Law Student’s Helper. 
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Lawyer (to deaf witness)—Do you know 
the plaintiff’s pigs? 

itness—Eh ? 

Lawyer (raising his voice,—Do—you—know 
plaintiff's pigs? 

Witness—Yes. 

Lawyer—How long have you known them? 

Witness—Eh? 

Lawyer (louder still)—How long have you 
known them? 

Witness—Fed ’em all last spring. 

Lawyer—Were they all about a size? 

Witness—Eh? 

Lawyer (rises on his feet petulantly and 
shakes his forefinger at the conclusion of 
each word at the witness)—Were—they— 
all—of—a—-size? 

Witness—Some ov ’em wor, and some oy 
’em worn’t. — Exchange. 


It was seriously (but unsuccessfully) urged 
in a Nebraska case that an applicant for a 
liquor license was not entitled to it because 
he did not have a respectable character, and 
that he did not have a respectable character 
because he applied for a license to sell liquors. 

—Case and Comment. 


A corporation composed of negroes is held, 
in a recent Virginia case, not to be a ‘“‘colored 
erson.”’ This corporation bought the land 
or an amusement park for the use of colored 
people, and the land was subject to a covenant 
against the sale thereof to colored persons. But 
while it has been well established that a 
corporation is a person, it is not a colored 
person because it is composed of persons of 
color. —Lancaster (Pa.) Law Review. 
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THE ECONOMIC SITUATION AND THE CONSTITUTION 


To the Editor of the Green Bag:— 
OLLOWING closely upon President 
Taft’s special message to Congress, the 
address of Attorney-General Wickersham be- 
fore the Kentucky Bar Association is of the 
greatest interest and significance to students 
of economic questions. As he undoubtedly 
speaks with authority, we may take it as the 
purpose and determination of the present 
administration of our national government 
to face the economic problems which now 
present themselves as the outcropping of 
forces long at work beneath the surface of 
things. The evolution of industry is so far 


in advance of the constitutional limitations 
of political government in the United States 
as to cause serious embarrassment to the 
conduct of legitimate business on the one 
hand, and, owing to lack of adequate 
machinery for guiding and restraining the 
new forces, to permit on the other an un- 
warranted exploitation of the people by trusts 
and combinations. The invincible power of 
co-operative effort which the organization and 
success of these trusts and combinations wit- 
ness has come to stay. - It is the working out 
of economic progress, and may be regarded not 
only as inevitable but as eminently desirable. 
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The chief province of combination in pro- 
ductive enterprises is to eliminate waste, 
through a scientific organization of produc- 
tion. The untoward features which we com- 
plain of, stockwatering, holding companies, 
evasion of legal responsibility and the unre- 
strained and unqualified appropriation of the 
entire social profit consequent upon this 
organization by the pioneers in these new 
economic fields, are merely incidents. 

As the rules and orderly government of 
civilization always follow close upon the heels 
of the pioneers who explore and settle newly 
discovered countries, so will the regulation of 
law and decency overtake the captains of 
industry who have discovered and explored 
for us hitherto unknown economic realms. 

Consequently the suggestion of President 
Taft that Congress should propose a consti- 
tutional amendment to the states which 
shall authorize the imposition of an income 
tax by the federal government raises an issue 
of great importance. It comes at a period in 
our history that is peculiarly promising for a 
careful study of first principles, for the reason 
that so many of the cherished rules of proce- 
dure are being found inadequate to cope with 
the demands of a wholly new economic 
development. The broadening of the limits 
of the federal power is an economic necessity. 
There do not exist in our time the same reasons 
for fearing a centralization of power that im- 
pelled our forefathers to jealously guard 
against it. 

They thought only of political power. 
Economic force was unknown to them. 
Whereas in our day political power is wholly 
secondary and the economic strength of 
organized industry has become irresistible. 
A tariff bill is made not as a piece of state- 
craft devised for the benefit of the entire 
nation, but in subservience to the wishes of 
the heads of great business enterprises. 
Already the claim is being put forth that the 
proposed tax on corporations is unconstitu- 
tional. Perhaps upon test it may be found 
to be so, and thus become an additional 
argument for broadening the Constitution. 
The Supreme Court is bound in honor and 
conscience strictly to uphold the literal inter- 
pretation of the Constitution, for it cannot 
properly change the clear intent of the instru- 
ment merely to meet new conditions. If an 
organization governed by rules of order and 
a constitution finds it difficult to transact busi- 
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ness under those rules, the constitution and 
rules are promptly changed by an exercise of 
the right to change expressly reserved in the 
membership. 

There are other matters besides the right 
to levy an income tax which sorely need an 
extension of the powers of Congress beyond 
the rigid limits set by the written Constitu- 
tution of 1789. 

We have a national bankruptcy law. We 
should have a uniform law of sales, uniform 
regulations governing marriage and divorce, 
and prescribing the inheritance and descent 
of property, and a power in Congress to 
regulate the great business of insurance. Con- 
gress now has power to regulate commerce, 
but the Supreme Court has repeatedly decided 
that insurance is not commerce. This busi- 
ness of such immense magnitude and im- 
portance is thus left to the varied and incon- 
sistent regulation of the forty-five states of 
our country. As Mr Wickersham pointed 
out in his address, the Supreme Court recog- 
nizes the unlimited extent of the power of the 
states over corporations transacting business 
within their borders A few years ago the 
writer suggested that insurance companies 
reincorporate under a federal law to be passed 
for that purpose in order to escape the in- 
tolerable burden and expense consequent upon 
transacting a business national in its char- 
acter under the independent supervision of 
our many states. But there is considerable 
doubt as to whether the Supreme Court would 
change its views upon this subject, and the 
necessity of a constitutional amendment which 
shall expressly declare insurance to be com- 
merce thus becomes evident. 

The final decision upon the question of 
amendments rests entirely with the citizens 
of the separate states to whom it is finally 
referred. It is forty years since the last con- 
stitutional amendment was adopted. It may 
be that many people are not even aware that 
amendments to the Constitution were contem- 
plated by its framers and definite machinery 
provided for the purpose. It cannot fail to 
be wholesome to have a widespread discussion 
of the subject, one covering the entire field 
of government by Constitution, and a recog- 
nition of the fact that for economic purposes 
at least we are one entire nation, not a collec- 
tion of independent sovereignties. 

SAMUEL DAVIS. 

Boston, Mass. 
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Important Litigation 


Circuit Court Judge Burdett, at Charleston, 
West Va., restrained Attorney-General Conley 
and County Prosecutors July 24 from enforc- 
ing the two-cent rate law against the Virginian 
Railroad on the ground that the act limiting 
the rate was unconstitutional. The state de- 
cided on an appeal. 


The Supreme Court of Nebraska has de- 
clared the so-called nonpartisan judiciary law 
unconstitutional. This law prohibited any 
political party, committee, or convention from 
“in any way whatsoever endorsing, recom- 
mending, censuring or referring to any candi- 
date” for judicial office. This provision was 
deemed in violation of the constitutional 
guarantees of free speech, free assemblage, 
and free elections. 


All discrimination is not forbidden by the 
Act to Regulate Commerce, but only such dis- 
crimination as is undue, was substantially 
the decision rendered July 13 by the Inter- 
state Commerce Commission in the case of 
Herbeck-Demer Company v. Baltimore & Ohio 
R. R. Co. & Pennsylvania R. R. Co. The 
complainant has traveling salesmen who carry 
about 1,250 pounds of baggage, on all over 
150 pounds of which they have had to pay 
excess fare. The commission held that the 
discrimination cited was not unlawful, and 
that the railroad had a right to stipulate the 
amount of baggage to be carried by a passenger 
on his ticket as personal property. 


In the opinion of the Treasury Department, 
litigation will be necessary to settle the status 
of goods imported on the last day the Dingley 
tariff rates were effective. The usual hour 
of closing the customs offices is 4.40 p. m. 
In some instances the offices were closed at 
the usual hour; in others they were kept open 
as late as midnight, on the theory that as the 
new law would not go into effect until the 
morning of August 6, the importer should be 
given possible facility to get their consign- 
ments through the custom house. Protests 
have been received by the Treasury Depart- 
ment in great numbers against the early 
closing, but the new duties have beenenforced. 


In a sweeping and important decision made 
public July 15, the Interstate Commerce 
Commission condemned the manner in which 
the leading express companies of the country 
had been conducting their business. The 
commission commanded the companies to file 
with it a new basis of rates for the carriage of 
small parcels. The companies directly affected 
are the Adams, United States, American, 
Pacific, and§Wells-Fargo. The Boisé Com- 
mercial Club brought the complaint, main- 


taining that Boisé and other towns in Idaho 
were grossly discriminated against because 
of the lack of competition in such towns, It 
was shown that a package weighing in excess 
of seven pounds and less than losteaiie 
pounds, shipped from New York to Boisé, 
was exorbitantly taxed. An additional tres. 
pass on the Interstate Commerce Law was 
the rule the companies had formed of charg. 
ing much more for packages on which the 
rates were to be collected at their destination, 
The commission said that when a company 
had a monopoly at the packages’ destination 
the exorbitant rate was a . but not if 
there was competition. ii e€ commission's 
ruling found that the conditions under which 
rates were at present made were ‘‘chaotic,” 
and the carriers were ordered to submit a 
new tariff on or before October 1. 


After a three weeks trial before Mr. Justice 
Mills of the Supreme Court of Westchester 
County, N. Y., Harry K. Thaw, the slayer of 
Stanford White, was decided on Aug. 12 to 
be still insane, and was sent back to the 
asylum at Matteawan. The Court expressed 
itself as convinced that the facts clearly 
showed a substantial though not strong heredi- 
tary taint of insanity, a delusion regarding 
White’s practices based on an unalterable 
belief in the wildest and most impossible 
stories, and insanity of the kind known as 
paranoia, and not at all of the so-called “‘brain- 
storm” variety. The judge presiding at the 
trial, from his own personal observations and 
interrogation of Thaw, concluded that he had 
continued to be of unsound mind, being still 
subject to the same delusions as when he 
shot White. In anticipation of a decision 
unfavorable to his release, Thaw on July 19, 
three weeks previously, through his counsel, 
filed in each of the five counties of the ninth 
judicial district copies of an appeal in the 

ew York Court a Appeals from the recent 
order of the Brooklyn Appellate Division. 
In this the court, with the exception of Justice 
Gaynor, had upheld the action of Justice 
Mills in dismissing a former writ of habeas 
corpus, and had ruled that section 454 of the 
Code of Criminal Procedure, under which 
Thaw had been originally committed to the 
asylum, was constitutional (see 21 Green Bag 
416). 


Personal 


Jay Mertz of Detroit has been appointed 
to the newly created position of deputy clerk 
of the Supreme Court of Michigan. He was 
secretary and stenographer to Chief Justice 
Carpenter up to the time when the latter 
resigned a year ago to resume the practice of 
law in Detroit. 
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Daniel J. Richardson of New York, whom 
Secretary Nagel of the Department of Com- 
merce and Labor made his confidential clerk, 
was educated at the Syracuse University and 
at the law school of George Washington Uni- 
versity. On his graduation from the latter 
institution he was awarded a prize of $250 
for the best legal thesis. 


Forrest C. Donnell, an attorney connected 
with the office of former Judge Selden P. 
Spencer of St. Louis, has been appointed 
attorney for the collection of the collateral 
inheritance tax, from which the Missouri 
State University derives a large part of its 
revenue. Mr. Donnell is a graduate of both 
the collegiate and legal departments of the 
University of Missouri. He has been active 
in two campaigns, making speeches on the 
stump throughout Missouri. 


Martin W. Littleton of New York City, in 
telling a New York Herald correspondent 
his observations on a few months’ vacation in 
London, expressed surprise at the lack of 
sentiment which enters into British legal 
proceedings. ‘‘They seem to discount the 
value of emotions,”’ he said. ‘‘Lawyers ad- 
dressing juries confine themselves to dry 
statements of fact and depend for success 
upon adroit methods by which they procure 
admission of evidence. In America it de- 

nds a good deal on appealing to a man’s 
eelings, and personally I believe it is a fairer 
method, because when the decision comes 
from the heart it is more apt in many ways 
to be right than when it is purely a product 
of the head.”’ 


Bar Associations 


The Iowa State Bar Association has ac- 
cepted without change or amendment the 
canons of legal ethics reported to the American 
Bar Association a year ago. 


The twenty-fifth annual meeting of the 
West Virginia State Bar Association was held 


at Webster Springs on July 7 and 8. W. E. 
Haymond of Sutton was elected president, 
and Charles McCamie of Wheeling secretary. 


Hiram T. Gilbert made an eloquent appeal 
for legal reform before the Illinois Bar Asso- 
ciation at its recent meeting. Edgar A. Ban- 
croft of Chicago was elected president and 
W. R. Curran of Peoria, Ill., vice president. 


The Washington State Bar Association 
held its annual meeting at Aberdeen and 
Westport, Cohassett Beach, July 29-31. J. B. 
Bridges delivered the president’s annual ad- 
dress). A new constitution was adopted. 
One afternoon was spent on the beach, where 
after athletic games and sports the lawyers 
ate clams and went bathing in the surf. 
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The eleventh annual meeting of the North 
Carolina State Bar Association was held in 
Asheville on June 30 and July 1 and 2. The 
annual address was delivered by James W. 
Osborne of New York City, whose subject was 
“Reminiscences of the New York Bar.” 
Among the papers read were ‘‘The Progress of 
the Law,” by E. F. Oydlett, of Elizabeth City, 
and ‘‘The Life and Character of Lord Coke.” 
Col. John W. Hinsdale of Raleigh, was elected 

resident for the next term, and Thomas W. 
avis of Wilmington was re-elected secretary 
and treasurer. 


The thirty-second annual meeting of the 
Alabama State Bar Association was held in 
Birmingham on July 8 and 9. The annual 
address was delivered by William L. Curtis 
of New York, on the subject,‘‘The Truth About 
the Panama Canal.’”’ The papers included, 
“The Ideal Trial Judge,” by . O. Mulkey; 
“The Majesty of the Law,” by S. L. Field; 
“Buying a Piece of Land,” by E. W. Faith; 
“Common Law Marriage,”’ by R. C. Brickell; 
“‘Quadrennial Sessions of the Legislature,’’ by 
Emmett O’Neal. Emmett O’Neal of Florence 
was elected president. 


The Texas Bar Association held its twenty- 
ninth annual meeting at Austin, July 6-8. 
The annual address was delivered by William 
C. Fitts, ex-Attorney-General of Alabama. 
The address of welcome was given by J. 
Bouldin Rector, City Attorney of Austin. 
Other addresses were: Judge N. W. Finley, 
“The Profession of Law as Distinguished from 
the Business of the Law’’; Judge R. L. Batts, 
“Inefficiency in the Administration of the 
Law”’; Judge R. B. Levy, ‘‘Criminal Laws of 
the Early Period’; Judge S. P. Jones, ‘‘Un- 
reasonable Delays in the Final Disposition of 
Civil Suits.” 


The thirteenth annual meeting of the 
Indiana State Bar Association was held in 
Indianapolis on July 7 and 8. President 
Daniel W. Simms opened with an address on 
“The Law and the Lawyer.” The annual 
address was delivered by Hon. Alexander 
Humphrey of Louisville, Ky., who took for 
his theme, ‘‘The Last Year with the United 
States Supreme Court.’ Other papers read 
during the meeting were ‘‘Indiana Courts,’’ by 
Hon. y eet S. Dodge, ‘‘Modern Views of Com- 
pensation for Personal Injuries,” by Hon. 
Addison C. Harris, ‘‘The Trouble with the 
Law,” by Hon. William Dudley Foulke, ‘‘The 
State Bar Association of Indiana,’’ by Hon. 
Emory B. Sellers; ‘‘Lawyers and Courts,’’ by 
Hon. Cassius C. Hadley. John T. Dye of 
Indianapolis was elected president, and George 
H. Batchelor of Indianapolis secretary. 


The Tennessee Bar Association, at its re- 
cent annual meeting at Chattanooga, elected 
Henry B. Anderson of Memphis as its new 
president. A report was presented by the 
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Committee on Jurisprudence and Law Re- 
form, advocating the commission form of 
municipal government for all cities of a given 
population, the change being brought about 
by a constitutional amendment if necessary. 
John Bell Keeble read a splendid eulogy on 
“Judge William Frierson Cooper,” of the 
Supreme Court of Tennessee, who died last 
May. The Association approved a form of 
oath of admission to the Tennessee bar, in 
connection with the American Bar Associa- 
tion’s code of legal ethics. 


The attendance was large at the annual 
meeting of the Virginia State Bar Association 
at Virginia Hot Springs, on August 10-12. 
The president’s address was delivered by 
Captain Micajah Woods, his subject being ‘‘The 
Value of General Culture in the Training of a 
Lawyer.”’ Professor William M. Thornton 
of the University of Virginia gave an address 
on ‘‘Thomas Jefferson—as Man, Statesman, 
Lawyer and Politician.’’ Papers were also 
read by Judge Robert R. Prentis of the State 
Corporation Commission, William W. Ould of 
Norfolk, who discussed ‘‘Taxation in Virginia 
and our Relation to the Subject,”’ and George 
E. Caskie of Lynchburg. mong those who 
responded to toasts at the banquet were Hon. 
Hannis Taylor, ex-Minister to Spain, and 
Hon. Rosewell Page of Hanover, who 
spoke on ‘‘The Uniformity of Legislation.”’ 
A report on expert testimony in murder cases 
was received with some interest. The follow- 
ing officers were elected: president, R. Walton 
Moore, of Fairfax; vice-presidents, Robert B. 
Tunsell, E. Chambers Goode, J. A. C. Keith, 
Abraham P. Staples, and John W. Chalkley; 
secretary and treasurer, John B. Miner of 
Richmond; executive committee, Aubrey E. 
Strode, Cardner L. Boothe, George A. Frick. 


Attorney-General Denman of Ohio opposed 
the poll tax as violative of the American prin- 
ciple of equality before the law, and astonished 
members by disapproving of the constitu- 
tional amendment proposed by tax experts, 
in a paper presented at the annual meeting 
of the Ohio Bar Association held at Put-in- 
Bay, O., July 6-8. The annual president’s 
address was delivered by Hon. A. D. Follett 
of Marietta, O., and the program also included 
papers by Thomas Beer on ‘‘Coke Literature,” 
by Hon. James R. Garfield on ‘‘Employer’s 
Liability and Compensation Laws,’’ and by 
Hon. Walter George Smith of Philadelphia 
on “Uniform Marriage and Divorce Laws.” 
Congressman Samuel W. McCall of Massachu- 
setts was to have delivered the annual address, 
his topic being, ‘‘The Importance of a Trained 
Bar in the Maintenance of Free Institutions,” 
but was unable to be present. Mr. Garfield 
advocated the overthrow of employer’s lia- 
bility laws and the shifting of the burden of 
industrial accidents from the families of 
working men to the industries concerned. A 
committee was appointed to investigate this 
subject and suggest legislation needed in Ohio. 
The canons of professional ethics settled upon 
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by the American Bar Association were adopted 
and it was resolved that they be made a part 
of the subject-matter of bar examinations 
Reports were adopted recommending that the 
term of office of the state supreme judges be 
lengthened to twelve years, and that the right 
to appeal from the judgments and final orders 
of the common pleas court to the circuit court 
be abolished and such judgments be reviewable 
only upon proceedings in error. The follow. 
ing officers were elected: Judge J. B. Bur. 
rows of Painesville, president; E. B. Carter of 
Columbus, secretary, and C. F. Gilmore of 
Dayton, treasurer. 


At the fourteenth annual meeting of the 
Maryland State Bar Association, held at Old 
Point Comfort, Va., July 7-9, President Wil. 
liam C. Devecmon’s opening address dealt 
largely with the elective franchise in Mary. 
land and the representation of Baltimore in 
the legislature. He judged it to be the current 
belief that if the Fifteenth Amendment were 
now for the first time to be submitted to the 
states, few, if any of them, would vote for it. 
Arthur W. Machen, Jr., of Baltimore, read a 
paper discussing incorporation laws, referring 
to the Taft tax as discriminatory. He also 
insisted that a sound and distinct theory for 
incorporation laws should be found, and 
suggested the adoption of an interstate law, 
or statutory rule, to apply to corporations 
which do not live up to their declared pur- 
pose. By vote of the meeting, Mr. Machen 
was directed to draw up a draft of a model 
incorporation law. The Committee on Legal 
Education deplored a ‘“‘marked deficiency in 
English education’ among candidates for 
admission to the bar. Herbert W. Noble, of 
New York, spoke on the ‘Sherman Anti- 
Trust Act and Industrial Combinations,”’ and 
Omer F. Hershey of Baltimore, on ‘‘Covenants 
Without the Sword.’’ The committee on the 
Torrens system recommended deferring action 
until the Supreme Court shall have rendered 
its decision. On the second day, reform in 
the presentation of expert testimony by the 
appointment of experts by the state courts 
was debated. The question was referred toa 
conference committee composed of the com- 
mittees of the Baltimore City Bar Associa- 
tion and of the State Bar Association which 
had both drafted bills on the subject. A 
resolution bearing on the jury system was 
referred to the Committee on Laws for con- 
sideration. The resolution, which was offered 
by William B. Smith of Baltimore, provides 
for verdicts rendered by three-quarters of the 
jury only, except in trials for felonies, and 
prescribes that in the trial of criminal cases the 
jury shall be the judges of facts and not of 
the law. On the same day the association 
heard four addresses, Mr. Justice Henry B. 
Brown, formerly of the United States Supreme 
Court, speaking in the morning on “The Law 
and Procedure in Divorce,” an address which 
has since received some publicity in_ the 
press; Albert A. Doub discussing ‘‘The Elec- 
tion of United States Senators,’’ Chief Justice 
Simeon E. Baldwin of the Supreme Court of 
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Errors of Connecticut discoursing on ‘The 
New Reading of Due Process of Law,” and 
W. Irvine Cross considering ‘‘Some Late 
Workings of the Doctrine of Public Policy.” 
Prof. Roscoe Pound gave an address on ‘‘Law 
in Books and Law in Action.” The following 
officers were elected: president, David G. 
McIntosh; vice-presidents, Joshua W. Miles, 
Joseph B. Seth, George L. Van Bibber, J 
Augustin Mason, James M. Monroe, Glenn H. 
Worthington, Fillmore Beall, Alexander H. 
Robertson, and Thomas Foley Hisky; secre- 
tary, James W. Chapman, Jr., of Baltimore 
city; treasurer, R. Bennett Darnall, of Balti- 
more city; executive council, Albert C. Ritchie, 
7. Howard Isaac, Alfred S. Niles and 
Walter J. Mitchell. 


The Pennsylvania Bar Association held its 
fifteenth annual convention at Bedford Springs 
Pa., June 29 and 30 and July 1, the president, 
Attorney-General M. Hampton Todd, calling 
the meeting to order. In his address, Presi- 
dent Todd discussed matters of Pennsylvania 
legislation, and explained the necessity for the 
Governor’s vetoing several bills, including 
that which sought to give to the courts the 
legislative function of determining the rea- 
sonableness of licenses charged by the muni- 
=~ to water, gas and other companies. 
“No power in the land,” he said, ‘“‘could make 
the courts perform such duties if they should 
decline to do so.”” Amasa M. Eaton of Provi- 
dence, R. I., delivered the annual address on 
the evening of the first day, taking for his 
subject “‘Thomas W. Dorr and the Dorr War 
in Rhode Island.”” The Committee on Law 
Reform submitted an amended act ‘‘to author- 
ize the Supreme Court from time to time to 
adopt and promulgate general rules of prac- 
tice for all the courts of record of one kind 
in this commonwealth,” and also an act 
relating to elections to take under or against 
wills of decedents where parties have failed or 
tefused to elect, a divergence of views on the 
latter act becoming so apparent that the 
subject was referred back to the committee. 
It was voted that the Committee on Griev- 
ances be requested to make a_ further 
investigation of the use of money in judicial 
campaigns. The report had charged that 
candidates for the bench, in their scramble 
for office, had degraded judges into common 
politicians, led them into expending large 
campaign funds and had forced them into 
making merchandise of justice. It was esti- 
mated that it now cost from $15,000 to 
$25,000 to conduct a successful campaign for 
election to the bench in several counties. In 
consequence, to a special committee was 
referred a resolution looking to the removal 
of judges from the entanglements of political 
relations. A report was offered by Charles 
Wetherill on comparative jurisprudence. The 
code of ethics provoked more discussion than 
any paper presented. The committee stated 
that the code, after submission to various 
authorities, had been almost invariably pre- 
ferred to that adopted by the American Bar 
Association as more terse and forcible and as 
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placing the rectitude of conduct of judges 
and lawyers upon a higher plane. The major- 
ity of those present favored the code adopted 
by the American Bar Association, but there 
was sufficient adverse sentiment to influence 
votes, and with the idea that the report of 
the committee would never again appear it 
was referred back. The Committee on Uni- 
form State Laws reported that this move- 
ment is making satisfactory progress. ‘‘Com- 
parative Law as a Practical Science,” was the 
title of a paper read at the evening session by 
William Mt Smithers of Philadelphia. John 
W. Appel of Lancaster read a paper entitled 
“Gibson and a Progressive Jurisprudence,”’ 
citing Chief Justice John Gibson as a type of 
the progressive jurist not enslaved to prece- 
dent. n the next day of the meeting Judge 
Harold M. McClure read the report of the 
Committee on the Constitution of Courts of 
Pennsylvania. After much discussion on the 
question whether the Superior Court should 
be abolished and the number of Justices of 
the Supreme Court should be doubled to 
fourteen by a constitutional amendment, it 
was finally voted, as there would be no meet- 
ing of the legislature for nearly two years, 
that it would be better to educate the people 
so that a public sentiment would be created. 
A special committee of five was recommended 
to investigate the jury system and report 
on the question whether unanimous verdicts 
are to be desired or not. Stock-watering prac- 
tices were arraigned in a paper entitled ‘‘Full- 
Paid and Non-Assessable,”” by Owen J. Rob- 
erts, of Philadelphia. It was alleged that 
“our whole system of corporate finance has 
come to be one of mere capitalization of pros- 
pective profits.” An interesting paper was 
read by A. J. W. Hutton, of Chambersburg, 
Professor of Law in the Dickinson School of 
Law, Carlisle, Pa., entitled ‘‘A Judicial Sole- 
cism.”’ It was a learned criticism of the rule 
established by the Pennsylvania Supreme 
Court as to wagering life insurance policies, 
the contention being that the rule, as laid 
down in Ulrich v. Reinoehl, 143 Pa. 238, in 
nowise precludes wagering policies, but, on 
the contrary, expressly permits the taking 
out, by creditors, of policies upon the lives 
of debtors, and collecting upon them amounts 
out of all proportion to the claims intended to 
be secured, thus making them a gamble upon 
human life. The election of the chief officers 
resulted as follows: president, Gustav A. 
Endlich, President-Judge of the Courts of 
Common Pleas in Berks county and author 
of ‘The Interpretation of Statutes’’; vice- 
presidents, W. L. Dalzell, Allegheny, D. Wat- 
son Rowe, Franklin, Russell C. Stewart, 
Northampton, Charles M. Clement, Northum- 
berland, John I. Rogers, Philadelphia; secre- 
tary, Judge William H. Staake, Philadelphia ; 
treasurer, William Penn Lloyd, Cumberland. 


Necrology— The Bench 


Judge Francis Martin, sixty-five years old, 
died at Falls City, Neb., July 20. He had 
served as state senator and probate judge. 
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Judge J. Randolph Bryan of the Roanoke, 
Va., Police Court died at Northampton, Mass., 
Aug. 1. He was formerly mayor of Roanoke. 


Judge David Boone Blalock, County Judge 
of Caldwell county, Ky., died at Princeton, 
Ky., July 19. He was elected judge in 1905. 


County Judge David D. Sousley of Fleming 
county, Kentucky, died suddenly at Flemings- 
burg, Aug. 6. Judge Sousley was the Demo- 
cratic nominee for re-election, and popular 
with all parties. 


Judge R. S. Turner, the senior and leading 
member of the Ashland City, Tenn., bar, died 
Aug. 6, in his sixty-third year. He was one 
of the progressive and influential men of 
Cheatham county, Tenn., and had been suc- 
cessful at the bar. 


Judge Henry Ross of Esmeralda county 
Nev., died suddenly Aug. 1 at the age of 
fifty-five. He was born in Allentown, Pa., 
and went to Colorado as a young man, where 
he built up a large law practice. He was at 
one time urged to become candidate for 
Governor of Colorado, but declined. He 
afterward removed to Rawhide, Nev., becom- 
ing judge of the county courts. 


Judge Daniel B. Lucas of the Supreme Court 
of West Virginia, formerly United States 
Senator, and a soldier and poet, died at 
Baltimore in July. A dramatic incident of 
his early career was his daring in “running the 
blockade” to Canada to defend Capt. John 
Yates Bell, his college friend, who was tried 
as a spy at Governor’s Island, N. Y., and was 
condemned and executed in February, 1865. 


Judge S. W. Lamoreux of Beaver Dam, 
Wis., where he was president of the German 
National Bank, and an extensive iron manu- 
facturer, died Aug. 5. A veteran of the Civil 
War, he was a member of the Wisconsin 
Legislature in 1872 and was elected Judge of 
Dodge county in 1877, which office he held 
until his appointment to the office of United 
States land commissioner during Grover Cleve- 
land’s second administration. 


Judge William I. Clopton, an active member 
of the Virginia State Bar Association, died 


July 25 at Crockett Springs, Va. He was 
elected City Attorney a Manchester in 1866, 
and held the office constantly until 1874. 
In 1871 he was elected a member of the 
lower house of the state legislature, and in 
1873 Judge of Chesterfield county and Judge 
of the Corporation Court of the city of Man- 
chester. He held this office at the time of his 
death, at the age of seventy. 


Judge Edward W. Pratt of the town court 
of East Hartford, Conn., twice elected to the 
Connecticut legislature, died July 25 in con- 
sequence of an accident. He was formerly a 
dentist in Glastonbury, Conn., but soon 
became keenly interested in Republican poli- 
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tics and was sent to the legislature. Afte 
he had become a prominent citizen of Easy 
Hartford, he was made judge of the tow, 
court, and had been commended by the 
State’s Attorney for the complete record 
which he had ready on cases which went up 
to the Superior Court on appeal. He was 
forty-seven years of age. 


Judge Joshua Hilary Hudson, a prominent 
South Carolinian lawyer, whose home was at 
Bennettsville, S. C., died July 22 at Green. 
ville, S. C., at the age of seventy-seven. He 
was a veteran of the Confederate army, and 
had also been a teacher, state legislator, and 
leader of the bar. The legal profession of 
South Carolina mourns his death as that of 
one of the state’s most distinguished citizens, 
He had been at one time president of the 
State Bar Association. In 1878 he was elected 
judge of the fourth judicialcircuit of his state, 

olding the office for sixteen years. 


Solomon Hicks Bethea, United States judge 
for the northern district of Illinois, died at 
Sterling, Ill., Aug. 3, in his fifty-sixth year. 
He was United States District Attorney in 
Chicago during the investigation of the alleged 
beef trust. Born in Lee County, IIl., he re- 
ceived his education in Dixon Seminary, 
Dixon, IIll., and at the University of Michigan, 
from which he was graduated in 1872. He 
practised in Dixon from 1877 until 1898. He 
was mayor of Dixon for two terms and wasa 
member of the Illinois Legislature in 1882-83. 
President McKinley made him District Attor- 
ney, and he was appointed to the United 
States District Court by President Roosevelt 
in 1905. 


Necrology—The Bar 


John R. Olmsted of Leroy, N. Y., probably 
the oldest practising lawyer in Genesee county, 
N. Y., died at Buffalo, July 30, aged ninety. 


D. P. Rose, one of the most prominent and 
oldest attorneys of Camdem county, Ga, 
died July 7. He was judge of the city court. 


Jonas Hartzell McGowan of Washington, 
D.C., died July 5. From 1868 to 1872 he 
served as prosecuting attorney for Branch 
county, Michigan. 


Harry Wilbur Cragin, one of the best known 
of the elder guild of attorneys in Washington, 
D. C., died suddenly at his home in the Blue 
Ridge Mountains, July 19. 


Rush Fullerton, an attorney of Kittaning, 
Pa., died there suddenly at the age of forty- 
six years. He had been District Attorney 
for Armstrong county since 1899. 


Thomas W. Bakewell, of Plainfield, N. J. 
a widely known patent attorney with offices 
in Pittsburgh and New York, died suddenly in 
Pittsburgh on July 7 at the age of fifty-five. 
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Jud; sone J. Orr, the Nestor of the bar of 
carroll ounty, Ky., died July 27. He re- 
ceived his legal education at the University 
of Louisville, and was three times County 
Attorney and at one time County Judge. 


Lansing Hotaling, one of the best known of 


the older generation of Albany lawyers, who 
died July 22, had been district attorney and 
assemblyman, as well as a learned advocate 
and an energetic and patriotic citizen. 


Abner Harrison Davis, clerk of the United 
States Circuit and District Courts in Portland, 
Maine, from 1876 to 1903, when he resigned 
on account of ill health, died July 25. He 
was born in Farmington, Me., in 1834 and 
graduated from Bowdoin College in 1860. 


Goodwin Stoddard, who was one of the 
most prominent lawyers in Connecticut, 
died July 26 at his home in Bridgeport, Conn. 
He was graduated from the Albany Law 
School in 1867, and had practised in Bridge- 
port for more than forty years. 


The Rochester Bar Association met in July 
and adopted resolutions on the death of 
Frederick W. Smythe, a well-known lawyer 
who was killed near Rochester, N. Y., Aug. 1, 
by the overturning of an automobile. Mem- 
bers of the Monroe County Bar Association 
also took action. 


John Goode, eminent as lawyer, statesman, 
and soldier, died at his home in Norfolk, Va., 
on July 14, at the advanced age of eighty 

ears. Mr. Goode became a member of the 

irginia legislature at the age of twenty-one. 
He was three times elected to Congress. Mr. 
Goode was one of the ablest lawyers that Vir- 
ginia has produced. 


Milton A. Candler, one of the most promi- 
nent men in Georgia, soldier and lawmaker, 
died at Decatur, Ga., Aug. 8, at the age of 
seventy-two. Mr. Candler was elected to 
Congress in 1879 at the close of the recon- 
struction period and at the expiration of his 
term was re-elected. He also served several 
terms in the legislature. 


George B. Orr, attorney for the Santa Fé 
Railroad at Atchison, Kan., was drowned at 
San Diego, Cal., July 21, in sight of his bride 
of a month. Watching the breakers on 
Lajolla Beach, he remarked that he would 
lie there until the waves carried him out. A 
few minutes later a breaker took him out to 
sea. He was caught by the undertow, despite 
the fact that he was a strong swimmer. 


William C. Farnsworth of Harrisburg, Penn. 
and New York, a well-known corporation 
lawyer and former State Corporation Clerk, 
died suddenly at his home in Harrisburg of 
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heart disease Aug. 9. Two years ago he was 
nominated by the Democratic and Prohibi- 
tionist Parties of Dauphin County for state 
senator, but retired before election on ac- 
count of sickness. 


Abram X. Parker of Potsdam, N. Y., aged 
seventy-eight, one of the most distinguished 
ublic men of northern New York, is dead. 
e served in the Assembly in 1863, and in 
1890 received the appointment of Assistant 
Attorney-General of ie United States, being 
the first incumbent of that office. He was 
identified with leading industrial and educa- 
tional institutions, and at the time of his 
death was president of the Clarkson Memorial 
School of Technology. 


Prosecutor Ernest H. Koester, recognized 
as one of the best criminal lawyers in New 
aay died at his home in Hackensack, 

1, J., Aug. 2. He was born at Norristown, 
Pi., in 1855, and studied three years at the 
University of Heidelberg, Germany. He was 
District Attorney of McKean County, Pa., 
for three years, afterward moving to Hacken- 
sack, where he found a lucrative criminal 
law practice. In 1900 he was appointed 
Prosecutor and reappointed in 1905. He 
had never been himself since Gus Eberhardt 
threatened his life after he had been given a 
thirty-year term in state’s prison for the self- 
confessed murder of his aunt. 


William Brown, one of the leading attor- 
neys of Illinois, and late counsel for the 
Chicago & Alton Railroad, died at Jackson- 
ville, Fla., July 25, aged seventy. He wasa 
graduate of Illinois College and of Missouri 
University, and admitted to the bar in Jack- 
sonville in 1861. He was one of the solicitors 
for the Wabash Railroad and later became a 
member of the law firm of Beckwith & Brown, 
Chicago, in 1887, Beckwith being head coun- 
selor for the Alton. Upon his death Brown 
succeeded him, holding the position until his 
resignation in 1905. In his earlier years he 
was city attorney and state’s attorney for the 
first judicial circuit in 1872, and _ state 
senator from 1872 to 1874. He was a leader 
in Democratic ranks. 


James O. Troup, a prominent lawyer of 
marked ability, died at his home in Bowling 
Green, O., July 20. Two years ago he was presi- 
dent of the Ohio State Bar Association, and for 
many years was one of the state bar examiners. 
He was born in Aberdeen, Scotland, May 11, 
1845. When ten years of age he worked in 
the coal mines around Evansville, Ind. Later 
he secured some schooling and put himself 
through Oberlin College. Later he was a 
trustee of the college for eight years. He 
became superintendent of the Perrysburg 
schools, studied law with Judge Asher Cook 
and in 1873 was admitted to the bar. He 
served two terms as prosecuting attorney of 
Wood county, and he handled a large amount 
oo for the Standard Oil Company in 

io. 
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Col. James Chamberlin, who had been 
lawyer of Nashville, Tenn., ever since the 
Civil War, in which he served with distinction 
on the Union side, died there July 26, at the 
age of seventy-three. A native of Union 
County, Pa., he was graduated from the 
Harvard Law School in 1859, and before the 
War he practised at Lewisburg, Pa. He was 
a man of highest honor and recognized ability, 
and had more than once declined to be a 
candidate for judicial and other honors. 


Edwin A. Ballard, one of the pioneer mem- 
bers of the Larimer County Bar Association 
for forty years a practising lawyer in Colorado 
and Ohio, a former pupil of President Gar- 
field, died at Fort Collins, Colo., July 19, 
aged seventy-two. He served through the 
Civil War as private and first lieutenant, and 
was afterward prosecuting attorney of Allen 
county, Ohio. He went west in 1878, settling 
firstin Utah. From 1880 to 1892 he practised 
law in Fort Collins, Colo., and then went to 
Denver, remaining there about twelve years. 
Just before 1892 he served one term in the 
state senate from Larimer county. In his 
forty years of practice he made and lost a 
fortune. He had a remarkable memory, and 
was known among the attorneys there as a 
walking encyclopedia of the law. His briefs 
are used as models of diction and form in the 
Colorado State University Law School. 


Miscellaneous 


Seventy young men passed the June bar 
examinations in Colorado. 


Eighteen young men pws pee | passed 
or 


the state bar examinations held at tland, 


Me., recently. 


The University of Maine has received from 
Dr. Thomas U. Coe of Bangor a gift of land as 
a site for a new building for its law school. 
It is proposed to erect a building similar to 
the University of North Dakota len School, 
which is built of Indiana sandstone and cost 
about $50,000. 


The Connecticut Supreme Court made pub- 
lic some new rules on July 20, providing for 
greater simplicity, directness, and economy 
in judicial actions by diminishing the practice 
of entertaining requests for reservations of 
questions of her arising in the course of 
actions not ready for final judgment. 


It is the belief of many lawyers that other 
states might strengthen their jury system 
by adopting some such provisions as that of 
the New York statute which requires that a 
juror must be between twenty-one and seventy 
years of age, and the owner or husband of the 
owner of property worth $250, and be able 
to read and write English. 


The Georgia senate passed a bill July 14 
making it a penal offense to utter any false 
or defamatory remark about a woman. It 
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was not adopted without long debate, Many 
senators believing it would impair the right 
of free speech. 


Little legislation of importance seems ty 
have been passed in the five months session 
of the Wisconsin Legislature, and the im. 
portant subjects of industrial insurance, bank. 
ing and water power were left to special recess 
committees. These committees, it has now 
been discovered, are without power, having 
died with the adjournment of the Legislature. 


Judge Lawlor, who presided at the trial of 
Patrick Calhoun in San Francisco, says that 
the courts are powerless to prevent the eyjl 
of extraordinarily protracted criminal trials, 
Referring to a bill to remedy procedure in the 
federal courts pending in Congress, the Tacoma 
Ledger expresses the opinion that a greater 
duty rests upon the states than upon the 
federal government. 


Governor Hughes of New York may not 
think so much of an appointment to the 
United States Supreme Court bench as he 
once did, says the Washington Star. “If 
Governor Hughes continues in politics it will 
be seven years before he will figure in Presi- 
dential calculations. Mr. Taft, if he lives, will 
be renominated, and then in the contest for the 
new Republican leadership Governor Hughes 
should be a factor.” 


A movement for the organization of a 
Women’s State Bar Association was recently 
started in Cincinnati, O., when Misses Ella 
Purcell and H. A. Quinby of Columbus met 
with Miss Nellie Robinson of Cincinnati, and 
decided to call a meeting of all the women 
lawyers in Ohio, at Columbus, this fall. There 
are twenty-five women lawyers practising in 
this state. It would be the first organization 
of the kind in the United States. 


“It is to the credit of the commissioners of 
Luzerne county,’’ remarks the Scranton (Pa.) 
Republican, ‘‘that they incline to the con- 
sideration of the jurors and their comfort in 
the palatial new courthouse. The idea is to 
provide sleeping quarters with shower baths, 
good beds and attractive surroundings. It is 
announced that they will send the old cots 
and bedding to the county jail, an indication 
of previous conditions not peculiar, however, 
to Luzerne county.” 


A committee of the American Bar Associa- 
tion is taking steps toward the preparation of 
the program for the Conference on Uniform 
Legislation which is to be held in Washing- 
ton, Jan. 5-7, 1910, and is to be opened with 
an address by President Taft. The sub- 
committee named to prepare a tentative pro- 
gram is composed of Alton B. Parker, 
Amasa M. Eaton, Walter L. Fisher, Frederick 
N. Judson, George W. Kirchwey, Henry Wade 
Rogers and Walter George Smith. 


Dr. Charles E. Woodruff, surgeon and 
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major in the United States Army, finds after 
a tour of inspection that all the prisons and 
asylums are filled with blondes, who vastly 
outnumber the brunettes. The sunshine of 
the American climate, he thinks, tends to 
break down the nervous system and lower the 
morale of the light-complexioned person. In 
Clinton Prison, where the worst class of crimi- 
nals are confined, instead of ‘‘black-beards”’ 
he found an astonishing large number of 
plondes, and in Elmira Reformatory there 
were only 1406 out of 5000 men with black 


hair. 


Mrs. Carrie Brunham Kilgore, the first of 
her sex to be admitted to the practice of law 
in Pennsylvania, died June 30 at Swarthmore, 
Pa. She was a familiar figure in all the 
courts in Philadelphia and enjoyed a large 
ractice. Mrs. Kilgore was admitted to the 

w school of the University of Pennsylvania 
in 1881. After being graduated she was ad- 
mitted to the local, state and federal courts 
and in due time was admitted to practice in 
the Supreme Court of the United States. A 
few years ago Mrs. Kilgore became interested 
in ballooning and made an ascension, remain- 
ing in the air several hours. 


The National Probation Officers Associa- 
tion at its annual meeting in Buffalo in June 
elected Homer Folks, president of the New 
York State Probation Commission, president, 
= William De Lacey of the Washington 


uvenile Court, vice-president, and Chief Pro- 

bation Officer Roger N. Baldwin of the St. 
Louis Juvenile Court, secretary and treasurer. 
The association meets next year in St. Louis. 
Its membership includes judges and proba- 
tion workers from all parts of the country. 
The dominant note of the meetings was that 
in order to secure the best results, probation 
officers must use friendly means to win the 
confidence of those under their care. 


The question of the law’s delays is to be 
investigated in Massachusetts by a commis- 
sion of three appointed by the Governor in 
sown of a resolve (c. 115) of this year’s 

gislature. This commission, which is to 
serve without pay and to report before Jan. 
10, 1910, ‘‘shall investigate the causes of delay 
in the administration of justice in civil actions 
in the courts of the commonwealth, the 
advisability of constituting new courts and of 
enlarging or otherwise altering the jurisdiction 
and powers of existing courts, the expediency 
of permitting the examination of parties and 
witnesses at an early stage of judicial proceed- 
ings, and any other matters relevant to secur- 
ing a more speedy administration of justice in 
civil actions.”’ 


_ A bill for the improvement of the admin- 
istration of justice in police courts, aimed 
particularly at New York City, has been 
drawn by Mr. Justice Charles F. MacLean 
and introduced in the New York Legislature. 
It provides for the immediate hearing of the 
cases of all prisoners arrested, the abolition 
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of all police court records of persons dis- 
charged, the enforcement of city ordinances, 
and a general economy and simplification in 
the administration of police court functions. 
It is predicted that it will work wonders in 
checking the ‘“‘system’”’ of the professional 
bondsmen and police court sharks. The Com- 
mittee of One Hundred has announced that 
it would make the conditions of the city 
magistrates’ courts an issue in the mayoralty 
campaign this fall in New York City. 


The Prevention of Crimes Act, regarded in 
England as marking a new era in the treat- 
ment of habitual criminals, went into effect 
August 1. If an offender already convicted 
three times in his life is convicted a fourth 
time, the court may, in addition to ordinary 
punishment, pass upon him an indeterminate 
sentence limited to between five and ten 
years. Every case of indeterminate sentence 
is to be brought before the Home Secretary 
at least once every twelve months. Power is 
also given to the Home Secretary to release 
a man on license while serving an indeter- 
minate sentence. 


Mrs. Harriette Johnston- Wood, who is asso- 
ciated with her husband in law practice in 
New York, and is the first woman member of 
the New York State Bar Association, declared 
at a meeting at Toronto recently that ‘‘mar- 
ried women are under cruel bondage by 
reason of man-made marriage laws.’’ In the 
laws of New York state she finds systematic 
discrimination against women. ‘‘Perhaps one 
of the biggest and most apparent acts of in- 
justice,’’ she says, ‘“‘lies in the fact that woman 

as absolutely no legal right to compensation 

for any services connected with the home. 
Anything she may earn in the discharge of 
her domestic duties belongs entirely to her 
husband.” 


A propos of the intermittent discussion of 
abuses of the rogues’ gallery system, the 
following resolution reported at the conven- 
tion of the International Association of Chiefs 
of Police held at Buffalo June 18, is of inter- 
est: “‘That it is indispensable and should 
have the support of all good citizens that any 
person who has been arrested by an officer of 
the law for a criminal offense, or any person 
under indictment by a grand jury, or any 
person who is under strong suspicion of crime 
sufficient to place him in the class of ‘suspi- 
cious persons,’ may be photographed, meas- 
ured and finger-printed by officers of the law, 
due regard being taken to consider the serious- 
ness of the suspected crime, and also to the 
humane, careful and proper treatment of the 
person. If acquitted said photographs and 
measurements should be returned or de- 
stroyed.”’ 


Of 560 candidates 369 were admitted to the 
New York state bar, as the result of the 
examinations held last June, and seven of the 
successful ones were women, the largest 
number of women ever admitted in the state 
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at one time. Secretary Danaher of the State 
Board of Law Examiners says that the lawyers 
are being admitted at the rate of a thousand 
ajyear. More than two-thirds of them come 
from New York City. There are at present 
about 18,000 lawyers in New York state. 


By a vote of 317 to 14, the national House 
of Deapnmeaeiven on July 12 adopted the 
resolution to submit to the legislatures of the 
several states an amendment to the Constitu- 
tion, empowering the federal government to 
levy an income tax. As the resolution had 
already been adopted by the Senate, by a 
unanimous vote, the proposed amendment 
now goes to the legislatures for ratification. 
The amendment provides that Congress shall 
have the power to lay and collect taxes on 
incomes, from whatever source derived, with- 
out apportionment among the several states 
and without regard to any census or enumera- 
tion. The Alabama legislature has since voted 
in favor of the amendment. The Connecticut 
legislature has referred the matter to the next 
General Assembly. The Georgia senate has 
thrice refused to ratify the amendment. 


A post-office inspector put in the hands of 
Postmaster-General Hitchcock August 6 evi- 
dence that the eighteen men arrested in Ohio 
in June were connected with the great Black 
Hand Society in Italy, and were working 
under a chief appointed by 


that society in 
Sicily, and put in charge of a large territory 
reaching as far west as Chicago, extending 
east ordinarily as far as Pittsburg, but on 
extraordinary occasions stretching its activi- 
ties up to New York itself, though that city is 
believed to lie in another district. There is 
also evidence that two of the prisoners were 
in Palermo at the time of the murder of 
Lieutenant Petrosino of the New York detec- 
tive bureau, and that money orders for 
$3,100, obtained by the band in Cincinnati, 
furnished the money used to shield the mur- 
derers. 


Pennsylvania’s new law providing for the 
probation, indeterminate sentence and parole 
for convicted criminals, which went into 
effect in July, owes its passage to the Pennsyl- 
vania Society for the Promotion of Improved 
Prison Legislation, the Pennsylvania Prison 
Society and the American Society for Visiting 
Catholic Prisoners. It provides that when 
the person convicted of crime is a first offender 
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—except in the case of murder, administer. 
ing poison, kidnapping, rape, arson or by. 
glary of an inhabited dwelling house—the 
judge may suspend the imposition of sentence 
usually provided by law and place the cop. 
vict on probation under such conditions as 
suit the case. In the indeterminate sentence 
the judge simply sentences the prisoner tg 
prison for an indefinite term, naming the 
maximum and minimum limits prescribed 
for the offense, the minimum being one. 
fourth of the maximum, unless otherwise 
provided. When, however, the person to be 
sentenced has already, for previous offenses 
been in a penitentiary twice, for a year of 
more each time, the court must fix the maxi. 
mum at thirty years. Prisoners whose mini. 
mum terms of indeterminate sentence will 
expire in three months may apply for release 
on parole. During the period of parole the 
offender may be recommended to the Governor 
for absolute pardon. 


The Commercial Law League of America 
listened to several helpful addresses at its 
annual meeting at Narragansett Pier, R. I, 
July 19-22, among them being a discussion of 
““Methods of Developing Commercial Prac. 
tice’’ participated in by Albert N. Eastman 
of Chicago, A. H. Gleason of New York, C. 
Moultrie Mordecai of Charleston, S. C., and 
E. J. Thilborger of New Orleans. Ormsby 
McHarg, assistant secretary of the Depart- 
ment of Commerce and Labor, urged that 
methods be more earnestly sought of dis- 
tributing labor in sections where it is most 
needed; Japanese Consul-General Midzuno de- 
clared that peace was the greatest asset of his 
people, and that the Japanese desire peaceful 
and happy commercial relations with us; and 
Speaker Burchard of the Rhode Island House 
of Representatives said that the relations 
between business and the law were never in so 
delicate and dangerous situation as now. 
Resolutions were passed recommending 
the following amendments to the national 
bankruptcy law: increasing jurisdiction over 
corporations, conferring upon trustees the 
rights of judgment creditors, the amendment 
preventing dismissal of proceedings except 
upon notice to all creditors. The committee 
also recommended an amendment declaring 
that voluntary bankrupts must have debts 
of at least $750. A resolution was passed 
urging an act increasing the salaries of 
judges of the United States District and Cir- 
cuit Courts and authorizing a committee to 
urge the increase upon Congress. 
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